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Cause No.  

ESTATE OF  § IN THE PROBATE COURT

 § OF

DECEASED § COLLIN COUNTY, TEXAS

 BRIEF IN SUPPORT OF COUNTER-
MOTION FOR DECLARATORY JUDGEMENT—NO COMMON LAW 

SPOUSE 
________________________________________________________ 

, files this Brief in Support of Counter-

Motion for Declaratory Judgement—No Informal Marriage previously filed with 

this Court regarding ,  false claim   that  he 

and  , Decedent ( ) were  informally  married, 

and  that  they were married on the date of her death on .  

The Court requests a brief regarding “Does a recitation in a Will 

identifying a “husband or wife” constitute an “agreement” of the parties for 

purposes of establishing a common law marriage in Texas.” 

 would show that an informal marriage never existed, and 

does not now exist, as a matter of law.  As will be shown herein, there is no 

genuine issue of material fact that the parties “agreed” to be married, the first 

element required to prove a common law marriage in Texas.   

INTRODUCTION AND BACKGROUND 

A three (3) day hearing was held on this matter November 26 – 28, 

2018.  would ask the Court to take judicial notice of the testimony 

and exhibits submitted to the Court during the trial. 
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 claims  he and  (in a private meeting he says 

occurred with no witnesses) entered into an oral agreement and 

engagement to be married sometime in 2003.  When asked about the exact 

date (which to most people, would be a sacred institution), he responded, “it 

was in 2003”.  When asked, “When in 2003”,” he responded.  “I don’t 

recall” and “could not remember the exact date”.  When asked where he 

proposed,  he stated “In Las Vegas, but could not recall the place”.  When asked if 

he had anything to confirm an agreement to be married that day, he said, 

"No, I don't, but I gave her ring”.  When asked to identify any witnesses, he 

produced no names as who was present during the proposal and no names 

to whom he told after the proposal.  According to  they moved 

from Nevada, without obtaining a formal marriage license to New York. 

When Counsel asked “are you asking the Court to confirm your agreement 

to be married to  in 2003 in Las Vegas, Nevada (another state), 

 responded “Yes”. As such, the agreement to be married (which is 

denied) was established in Las Vegas, Nevada, not in Texas.1  

Furthermore, it is undisputed that the parties were ever 

ceremonially married. Also, the parties never executed a declaration of 

informal marriage in Texas as allowed.  (Exh. of Collin County Clerk,  

 in the court’s records.)  

INFORMAL MARRIAGE OVERVIEW 

Texas disfavors informal marriages. See Russell v. Russell, 865 S.W.2d 

929, 933 (Tex. 1993); Kathryn S. Vaughn, The Recent Changes to the Texas 

Informal Marriage Statute, 28 Hous. L. REV. 1131, 1150-51 (Oct. 1991) 

1 All cohabitation and representations must occur in the State of Texas and  are limited only to a 
period of time that would occur, if at all…. after the purported agreement to be married. TEX.
FAM. CODE§ 2.401(a)(2). [Emphasis added]. 
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(noting Texas law as adopting "A Doctrine of Disfavor" towards informal 

marriage). "[T]he law does not  favor,  but merely tolerates," such unions. 

Vaughn, 28 Hous. L. REV. at 1150-51 (citing Texas Employers' Ins. Assoc. v. 

Elder, 274 S.W.2d 144 (Tex. Civ. App. - Fort Worth 1954), aff'd, 155 Tex. 27, 

282 S.W.2d 371 (Tex. 1955)). Such public  policy  makes sense as one court 

wisely observed: 

Because of the mobility of modern society, the possibility of fraud 
arising from claims of common law marriage and the uncertainty  which 
such claims of marriage inject into the affairs of individuals, it is not 
enough to establish a common law marriage that the parties have 
together made occasional visits to a jurisdiction .... 

In re Bivians' Estate, 652 P.2d 744, 749 (N.M. Ct. App. 1982)(applying Texas 

informal marriage statute). 

THE ELEMENTS OF AN INFORMAL MARRIAGE 

For an informal marriage to exist, the Family Code requires  a  man  and 

a woman to: (1) agree to be married, and  after  the  agreement;  (2)  live 

together  in Texas as husband and wife; and (3) represent  to  others  in  Texas 

that  they  are husband and wife. TEX. FAM. CODE§ 2.401(a)(2). All three 

elements must exist at the same time. E.g., Lee v. Lee, 981 S.W.2d 903, 907 

(Tex. App. - Houston [1st Dist.]  1998, no pet.). The party alleging an informal 

marriage must prove the existence of all three elements and that he has the legal 

capacity to enter into the  marriage. TEX. FAM. CODE § 2.401(d). 

ARGUMENT AND AUTHORITIES 

A. Court Has Requested a Brief on “Element One” That Is
“Agreement”To Be Married, via a Will execution

Texas Estates Code §254.004 is controlling when deciding whether or not 

a contract concerning Wills or Devises exists in Texas.  Specifically, (a) a 
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contract executed or entered into on or after September 1, 1979, to make a will 

or devise, or not to revoke a will or devise, may be established only by: 

 (1)  a written agreement that is binding and enforceable; or  

 (2)   a will stating; 

  (a) that a contract exists; and  

  (b) the material provisions of the contract. 

 (b)  the execution of a joint will or reciprocal wills does not constitute 
  by itself sufficient evidence of the execution of a contract.  
  (emphasis added). 

 It is uncontroverted that the parties did not execute a Joint Will, thereby 

creating a binding contract, nor did their reciprocal wills contain language that 

the wills were an agreement that was binding and enforceable.    

 In Ray v. McMaster, 296 S.W.3d 344. 347-48,  (Tex. App.—Houston [1st 

Dist.] 2009, pet. denied), the court held that in the context of contractual wills, 

when determining whether the provisions of the will states the material terms of 

the contract, courts have examined the wills for a number of different facts, 

including: (1) a statement about the consideration for making the agreement, (2) 

a statement that the agreement cannot be changed or varied without the consent 

in writing of each person making the will, and (3) a specific description of what 

the contract requires in the event of the death of the first person making the 

contractual wills.   

  would show that none of these elements were present in the 

Will executed by  but not notarized until  

2015.  In other words, there was no “agreement” or “contract” by the simple 

signing of a unilateral Last Will and Testament by the Decedent.  Had the parties 

wanted to create an “agreement” or “contract” and be bound by its terms, they 
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would have executed a Joint Last Will and Testament as provided for in the 

Estates Code, which they did not or provide language in their individuals wills 

giving rise to an agreement and contract obligation.  

Further, the burden of proof with respect to all elements  of  a  claim  of 

informal marriage rests on the one claiming  that  there  is,  indeed,  such  a 

marriage. See Alonso v. Alvarez, 409 S.W.3d 754, 757 (Tex. App. - San 

Antonio 2013,  pet. denied); Nguyen v. Nguyen, 355 S.W.3d 82, 88 (Tex. App. - 

Houston [1st Dist.] 2011, pet. denied).  

When questioned on the stand,  provided a lengthy list of 

facts, when taken in their entirety, clearly indicate that neither , 

nor  ever agreed to be married once they moved to Texas in 2009. 

The facts include: 

a.  did not “agree” to use  name  she applied for
a Texas driver’s license in 2009, instead used her maiden name;

b.  did not “agree” to identify  as   “husband” when
she transferred 50%  of her Texas separate real estate property to
him, via a Deed executed in 2014;

c. The parties did not “agree” to open any joint bank accounts
while in the State of Texas;

d.  produced  vehicles titles evidencing the parties
“agreed” to jointly be listed as husband and wife on the titles;

e.  produced  evidence the parties “agreed” to be
responsible for any joint utility services;

f. produced  evidence in  work records
wherein Pamela identified as  husband or spouse,
whether as a dependent, surviving spousal beneficiary of
employment benefits or a spouse to contact in an emergency;
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g.  produced no holiday, birthday, or Valentine cards
specifically  “to my husband or to my wife”, but instead a card to
“my fiancé”;

h.  produced no lease agreement for the apartment they rented
in Dallas evidencing the parties “agreed” to be jointly listed or
identified as husband and wife and/or Mr. and Mrs.  on the lease;

i.  and  never “agreed” to be married by filing a
Declaration of Registration of Informal Marriage” with a County
Clerk in the State of Texas;

j.  son, Gregory  Jr. with whom he had a
close relationship, testified in open court, the parties never told
him they “agreed” to be married;

k. Gregory  Jr. grandmother, testified in open court, the
parties never told her that they “agreed” to be married and she didn’t
know  that they were married;

l. niece, Siera  with whom he had a close
relationship did not reference in her written statement to the Court
that the parties “agreed” to be married and in fact the word “married”
was not found in her statement;

m.  produced no evidence that the parties “agreed” to be
married by jointly borrowing money from a financial institution in
Texas;

n.  produced no evidence that the parties “agreed” to be
married by producing an electric bill in both names;

o.  produced no evidence that the parties “agreed” to be
married by producing a water bill in both names;

p.  produced no evidence that the parties “agreed” to be
married by producing a gas bill in both names;

q.  produced  no evidence that the parties “agreed” to be

6



married by producing a home phone bill or cell phone bill in both 
names;  

r.  produced no evidence that the parties “agreed” to be
married by producing a satellite or cable television bill in both
names;

s.  produced no evidence that the parties “agreed” to be
married by producing any health, dental, life insurance or
homeowner’s  insurance identifying each other as “husband or
wife” for purposes of obtaining benefits or insuring each other;

t.  produced no evidence that the parties “agreed” to be
married by producing  joint statements from any financial
institutions such as a bank or brokerage company
identifying/naming each other as husband and wife;

u.  produced no evidence that the parties “agreed” to be
married by producing any credit card statements in both names;

v.  confirmed that the only credit card from Wal-Mart was
issued in the name of Pamela Vannucci, individually.

w.  produced no evidence that the parties “agreed” to be
married by producing any contracts signed by both parties as
“husband and wife and/or Mr. and Mrs.”

x.  produced no evidence that the parties “agreed” to be
married by producing a joint tax return signed and filed by both
parties during their 15 year relationship/engagement;

y.  produced a 2014  Individual 1040 tax return stating  he
was “single”.

z.  produced a 2016 Individual 1040 tax return stating Pamela
was his “sister”;

   aa.  executed a Last Will and Testament in Las Vegas, 
Nevada in  2011 stating she and  were “engaged” 
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which confirms his testimony that he proposed to her and they 
became engaged in 2003 in Las Vegas, Nevada.  

 No fact could be established more clearly than the fact that 

 and  did not “agree” to be married in the State of Texas 

after moving from Las Vegas, then to New York, and finally to Texas in 

2009 where she resided until the date of death.  

B. First Informal Law Marriage Element:  Cannot Provide
Sufficient Proof that He and Pamela Agreed to be Married in
Texas

To prove an agreement  to  be  married,  the  evidence  must  show  that 

the parties intended to have  a  present,  immediate,  and  permanent  marital 

relationship and they did, in fact, agree to be husband and wife. E.g., Eris v. 

Phares, 39 S.W.3d 708, 714 (Tex. App. - Houston [1st Dist.] 2001, pet. 

denied). If the proceeding in which an informal marriage is not commenced 

before the second anniversary of  the  date  on which the parties separated and 

ceased living together, however, it is  rebuttably presumed that the parties did 

not enter into an agreement to  be  married.  TEX. FAM. CODE § 2.401(b). 

Overcoming this rebuttable presumption requires "sufficient evidence." In re 

Marriage of Brent, No. 01-11-00223-CV, 2013 WL 683333, at *3  (Tex. App. - 

Houston Feb. 21, 2013, pet. denied) (mem. op.) (absent "sufficient evidence" to 

overcome a legal presumption, it becomes conclusive).  In  Flores  v. Flores, 

847 S.W.2d 648, 650 (Tex. App. - Waco 1993, writ denied), the Court stated: 

"We agree with Professor McKnight that non-marital cohabitation for 
extended periods of time is far more common than it once was and that 
evidence of a tacit agreement to marry should be weighed more 
carefully than in the past. Occasional references to 'my wife' or "my 
husband" do not prove a tacit agreement to be married without 
corroboration. Id. If the statement is made in a self-serving context - 
such as a deponent's reference to his marital situation in order to show 
a stable family relationship, an application to a lender by one seeking a 
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loan, or by the person seeking to admit himself or herself to a hospital - 
it may not have great weight. [Citations omitted]. 

See Joseph W. McKnight, Family Law: Husband and Wife, 44 

Sw.L.J. 2-3 (1990). 

If the proponent of the informal marriage fails to rebut the 

presumption, a summary judgment should be granted. Amaye v. Oravetz, 

57 S.W.3d 581, 584 (Tex. App. - Houston [14th Dist.] 2001, pet. denied) 

(summary judgment must be granted unless nonmovant presents 

evidence sufficient to neutralize the presumption's effect); e.g., id. at 584 

(upholding summary judgment when appellant did "not come forward 

with evidence sufficient to neutralize the effect of the presumption 

[against an agreement to be married] in order to properly allow the case 

to proceed to trial"). 

In determining whether the evidence is "sufficient", when the 

evidence offered to prove a vital fact is so weak as to only create a mere 

surmise or suspicion of its existence, the evidence is only a scintilla and, in 

legal effect, no evidence. Seideneck v. Cal Bayreuther Associates, 451 

S.W.2d 752, 755 (Tex. 1970). The test for application of this rule is if 

reasonable minds cannot differ from the conclusion of the evidence offered 

to support the existence of a vital fact lacks probative force, it will be held 

to be the legal equivalent of no evidence. Kendred v. Con/Chem, Inc., 650 

S.W.2d 61, 63 (Tex. 1983). 

The fact finder, however, may treat evidence of cohabitation and 

holding out as circumstantial evidence of the agreement if an express 

agreement to marry is not offered, subject, however, to the "equal inference 

rule". Russell v. Russell, 865 S.W.2d 929, 933 (Tex. 1993). Such 
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circumstantial evidence must be convincing. Id.; Landaverde v. Estate of 

Abedinzadeh, No. 14-11-00143-CV, 2011 WL 5244694, at *3 (Tex. App. - 

Houston [14th Dist.] Nov. 1, 2011, no pet.)(mem. op.); Mills v. Mest, 94 

S.W.3d 72, 73 (Tex. App. - Houston [14th Dist.] 2002, pet. 

denied)(upholding trial court's "judgment notwithstanding the verdict" [a no 

evidence standard] because circumstantial evidence  that parties  lived  

together,  hold  hands, showed  affection, did  "everything  together,"  and  

took  care  of  each  other  during sickness,  was not sufficient to establish 

an agreement to be married as a matter of law. "The equal inference rule 

prohibits the [fact finder] from inferring an ultimate fact from meager 

circumstantial evidence that could give rise to any number of inferences, 

none more probable than the other." Id. (alleged informal marriage did 

not overcome equal inference rule because the court could not 

distinguish the couple's actions from a courtship leading up to a 

ceremonial marriage or as close non-marriage relationship, thus the facts 

amounted to "mere speculative, subjective opinion of no evidentiary 

value"). There is no doubt that, as a matter of law, that one suing to 

establish the existence of an informal marriage carries the burden of 

proof to show that such marriage actually exists. The burden of proof for 

that showing is no less than "by a preponderance of the evidence." In 

cases like this one, however, that burden is higher, because there is no 

evidence the parties “agreed” to be married after they moved to Texas in 

2009. Tex. Fam Code §2.401. Given that it is presumed that the legislature 

would not pass a law that has no effect, it would be reasonable, therefore, 

to understand that the standard of proof with respect to the existence of 

an agreement is higher than "by a preponderance of the evidence." See 

Tex. Gov’t Code § 311.021 (Code Construction Act). Any other 
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interpretation of that law would render the statute meaningless.  

 Given that the informal marriage laws no longer allow the fact finder to 

"infer" the existence of  an agreement to be married merely from evidence 

that the couple lived together as husband and wife and represented to others 

they were married,  Russell, 865 S.W.2d at 933, given the present 

presumption against an agreement to  be  married,  and given the higher 

burden of proof required, the Court should give strict scrutiny to self-serving 

testimony of an agreement, without witnesses, and without any meaningful 

and systematic holding out to the public as a married couple. See e.g., Flores 

v. Flores, 847 S.W.2d 648, 543 (Tex. App. - Waco 1993, writ denied).  

 Further, the Court should find the fact that  signed two tax 

returns under penalty of perjury, representing to government officials in a 

meaningful context that he was “single” in 2014 and that Pamela was his 

“sister” on his 2016 individual tax return.  Couple that with the fact that no 

documents, except one alleged Last Will and Testament signed by Pamela 

filled with blanks, signed by witnesses on June 6,  2015, but not notarized 

until a month later on July 6, 2015, is the only evidence offered by  

to support the implied finding of an “agreement” to be married.  This 

evidence (or lack thereof)  is so weak and insufficient as to be manifestly 

unjust. 

Furthermore, the Court should carefully consider and find as well the 

conduct and admissions of  in having multiple, long-term sexual 

relationships with two other women prior to the death of Pamela as entirely 

inconsistent with an agreement to be married. Estate of Claveria v. 

Claveria, 615 S.W.2d 164, 166 (Tex.1981) (conduct inconsistent with a 

claim of a present marriage discredits the claim and tends to show that it 

was not valid). 
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Mills v. Mest, 94 S.W.3d 72, 73 (Tex. App. - Houston [14th Dist.] 

2002, pet. denied), is significant because it sets forth the quantum of proof 

necessary to establish more than a scintilla of evidence, which is necessary 

for  to survive this Declaratory Judgment action. In that case, the 

jury found an informal marriage, the trial judge entered a judgment 

notwithstanding the verdict ("JNOV"), and the appellant court upheld the 

JNOV. This is significant because the appellate court reviews a JNOV using 

a "no evidence standard." Accordingly, the court only reviews the evidence 

supporting the jury's verdict and disregards all evidence to the contrary. 

Mills, 94 S.W.3d at 73 (citing Brown v. Bank of Galveston, Nat'/ Ass'n, 963 

S.W.2d 511, 513) (Tex. 1998)). If there is some evidence to support the 

verdict, it must be upheld. See Flores v. Flores, 847 S.W.2d 648, 651-52 

(Tex. App. - Waco 1993, writ denied). 

    In that case, one witnesses  recalled Ann introducing Henry as her 

wife. Mills, 94 S.W.3d at 73.  Several friends and neighbors testified they 

considered the two to be married because they lived together, held hands, 

showed affection, did everything together, and they took care of each other 

during sickness. Id. at 74. Based on this evidence, the jury found sufficient 

evidence of an informal marriage. 

At the outset, the Appellate Court stated that since the Russell 

decision, a party may rely on circumstantial evidence to prove an 

agreement, but it must be "more convincing" than before. Id. In 

analyzing the evidence, the Court of Appeals held that the evidence 

presented to the jury did not meet this "more convincing" burden. Id. In 

doing so, it applied the "equal inference rule" which prohibits the fact 

finder from inferring an ultimate fact from meager circumstantial 

evidence that could give rise to any number of inferences, none more 
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probable than the other. Id. The Court reasoned as follows: 
In this case, the affection and companionship observed by neighbors 
was just as consistent (indeed, cynics might say more) with courtship 
leading up to a ceremonial marriage as it was with an informal 
marriage or a close non-marriage relationship. The witnesses' 
testimony that Henry and Ann 'seemed like' a married couple is 
indistinguishable from customers' testimony that macaroni salad 
'seemed like it had been there awhile,' a conclusion the Supreme Court 
held was 'mere speculative, subjective opinion of no evidentiary 
value.’ 

Id. at 75 (citing Wal-Mart Stores, 938 S.W.2d at 938). 
In Flores, 847 S.W.2d at 648, the issue was whether the evidence was 

legally and factually sufficient to support the trial court's finding that an 

informal marriage existed between Peggy and Albert Flores. Id. The Court 

of Appeals held that it was not. Peggy and Albert were divorced on March 

9, 1989. They continued to live together until November of 1990. Albert 

was ceremonially married to Lisa on January 1, 1991. Peggy testified that 

on one occasion after their divorce, Albert introduced her as "my wife, 

Peggy". Id. at 650. Peggy also testified the she still considered herself to be 

married. Id. Peggy's employer testified  that she  thought they were married, 

that Albert would send gifts to Peggy at work with affectionate notes, and 

that Peggy kept pictures of Albert and their child at work. Id. Albert and 

Peggy signed a lease together, Albert continued to pay rent and the utility 

bills, they maintained a joint bank account, and had sexual relations. Id. The 

court found this evidence to be legally and factually insufficient. Id. 

C.  Memory Problems

In addition,  only has a vague recollection of his purported

agreement to be married to Pamela, and even so, he cannot remember much 

about it. Supporting evidence of no agreement runs deep through 
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 testimony, such as: 

 did not give Pamela many gifts,  other than at Christmas and 
Valentine’s day with cards addressed to “my fiancé” . 

 testified that he and Pamela did not have a traditional 
wedding ceremony.  

 testified that he and Pamela  did not have any ceremony 
that involved a witness or a third party. 

 never mentioned in his testimony that he and Pamela ever 
had a honeymoon.  

 did not produce any evidence, nor did he testify  that there 
were photographs taken,  tuxedos rented and/or any  celebration at all.  

  only testimony involved proposing to Pamela and them 
becoming engaged in Las Vegas, Nevada, in 2003, not in Texas.  
 

 could not recall the date/time/or place of the alleged 

proposal.  has admitted to having problems remembering dates 

and events. He has admitted that "I don’t know how many times I have 

been arrested”.  Also, when asked, he stated “I don’t know where all I have 

been arrested”. He also testified that he could not recall when he began his 

extramarital affair with Tami Erickson and/or when the affair ended.  

In response to when he began his affair with Cindy Goode 

Higginbotham, he “didn’t remember, but it was several years ago.” These 

are devastating admissions for an individual attempting to overcome a 

presumption that he entered into an “agreement to be married” with Pamela 

in 2003, more than 15 years ago, with only his admitted memory-

challenged testimony to support this contention. This poses an 

insurmountable problem for  as he has the burden of proof in this 

case to show there was to have been an “agreement” to establish a common 

law marriage in Texas, thereby overcoming the statutory presumption that 
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there was not one. 

 This is but one of literally dozens of memory lapses from which 

 suffers. The failure to recall certain dates and events creates a 

situation in which  wholly fails to meet his burden to show by a 

preponderance of the evidence that one of the three requirements of a 

common law marriage were met—that is, there was an “agreement” to 

be married. 

D.    Cannot Remember Relevant Facts And Has No 
 Documentation 

 
Not only can  not recall any important facts or events that 

are required to meet his burden, he has no documentary evidence to support  

his claim either.  cannot produce one piece of documentation that 

has traditionally been recognized to support the "agreement"  requirement  

in  Texas. For example, there are no joint tax returns, no joint accounts, no 

joint credit cards, no joint leases, etc. as set forth herein. In addition, there is 

no evidence to  support  the inference of an agreement to be married. No 

ceremony was  performed,  no reception, no celebration with third parties, 

no special clothing, no anything - except his unsubstantiated word that he 

proposed and became engaged in 2003 outside of Texas. With the 

presumption working against him, his word, standing alone, is insufficient 

as a matter of law and leads to the inference of a “secret marriage”, which is 

not recognized in Texas as found in  Ex  Parte  Threet,  333  S.W.2d  at   

364;  see  e.g.,  Small,  352  S.W.3d   at  285-86.   

In addition, only sharing an agreement to be married with close 

friends and relatives constitute no evidence of holding out. Lee, 981 S.W.2d 

at 907. Occasional public introductions as husband and wife cannot 
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establish holding out. Threet, 333 S.W.2d at 364-65 ("isolated reference to 

a person as being his or her husband or  wife constitutes no evidence of a 

common law marriage"). 
E. Multiple “Girlfriends"—No Agreement to be Married

In 2009, (  could not remember the exact date), began an 

eight (8) year long, intimate and romantic relationship with Tami Erickson.  

Ms. Erickson testified that the relationship lasted up until Pamela passed 

away on May 17, 2017.  She also testified that she knew  and 

Pamela were allegedly “married”.  Such assertions coming for a woman 

who knows a person is allegedly married, but has an ongoing sexual 

relationship anyway calls into question her credibility.  In addition, 

 testified that he began another long, intimate and romantic 

relationship with Cindy Goode Higgenbothom, but could not recall the date 

it began when confronted with photos from facebook.  Further, he 

confirmed that he had asked Ms. Higgenbothom to marry him a month after 

the death of the Decedent.  Such action on the part of  does not 

show that he had an “agreement” to be married to the Decedent, when he 

was dating other women.  

CONCLUSION AND REQUEST FOR RELIEF 

Indeed, it would appear that  position is that it does not 

matter if the parties could have executed a Joint Will thereby creating a 

binding agreement and contract which may have been used to support his 

position that the parties “agreed” to be married. Nor, does it matter that he 

was living with or having sexual relations with with other women at the 

time he claims he was married to Pamela Kim Vannucci. Nor, does it matter 
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that he never filed and produced any joint tax returns, joint credit cards, 

joint loan applications, joint utility bills or any shred of objectively 

verifiable evidence that supports his argument that he and Pamela, the 

Decedent agreed to be married after moving to Texas in 2009. Nor, does it 

matter that he possibly perjured himself to the Internal Revenue Service by 

filing false tax returns. Nor, does it matter that he has a serious and well-

documented problem with his memory and equally so, with his credibility. 

It would appear that  contention is that none of this matters 

because he and the Decedent were “married” which somehow entitles him 

to partake in the separate property, including an  LLC and other assets 

owned by the Decedent in Nevada.  shameless pursuit to take 

something that is not rightfully his, however, is barred by the laws of this 

State. As shown herein,  simply cannot meet his burden. Michael 

Vannucci requests the Court grant his Counter-Motion for Declaratory 

Judgment and find that there was no common law marriage existed between 

Gregory P.  Sr. and Pamela Kim Vannucci, dismiss  

marriage claims and enter an Order confirming such finding and request for 

attorney’s fees as plead and for such other and further relief to which 

Vannucci is entitled.  
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CERTIFICATE OF SERVICE 

     Pursuant to Rule 21a of the TEXAS RULES OF CIVIL 
PROCEDURE, the undersigned certifies the following; (1) that I am the attorney 
for the  the above-entitled cause; (2) that on the date written in 
this certificate, I served a true and correct copy of the above and foregoing 
document in accordance with the requirements of Rule 21a of the TEXAS 
RULES OF CIVIL PROCEDURE on this the    
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2. At the time of s death,  and  were informally married within the

meaning of TEX. FAM. CODE §2.401(a).

3. On September 25, 2015, , on behalf of herself and , filed suit in Cameron

County, Texas, against ’s employer, , and the water tower owner, the 

2.  The lawsuit was numbered , and styled 

 as the surviving minor child, heir

and beneficiary of , deceased, v.  and 

 and was assigned to the th District Court (the “First Lawsuit”).  The First Lawsuit

eventually was settled, and, on January 26, 2017, the Court held a friendly hearing and signed its

Judgment approving the settlement as to .

4. On August 30, 2017, , on behalf of herself and , filed the instant lawsuit

in Cameron County, Texas, against, among others,  and . 

The lawsuit is set for trial on April 1, 2019.  

5. On September 6, 2018,  filed an Application to Determine Heirship in the

County Court at Law No. of Cameron County, Texas (the “Probate Proceeding”).  The Application

was No. , and was styled In the Estate of , deceased.

6. On December 5, 2018, the Court in the Probate Proceeding entered its Judgment

Declaring Heirship.  In the Judgment, the Court ordered and decreed that  surviving

spouse, and that the minor plaintiff, , is their daughter.

                                                            



SUMMARY JUDGMENT EVIDENCE

7. adopts, incorporates by reference, and relies on the following evidence in

support of this Motion:

a. a copy of her Application to Determine Heirship, filed in No. 
, deceased, in the County Court at Law No.  of

Cameron County, Texas (Exhibit A);

b. a copy of the Judgment Declaring Heirship, entered on December 5, 2018, by the County
Court at Law No. 4 of Cameron County, Texas, in No. , In the Estate of

, deceased (Exhibit B);

c. her affidavit dated January 21, 2019 (Exhibit C);

d. the affidavit of , dated January 21, 2019 (Exhibit D);

e. the affidavit of , dated January 21, 2019 (Exhibit E);

f. a copy of the Judgement in the First Lawsuit, signed on January 26, 2017, by the 357th
Judicial District Court of Cameron County, Texas, in Cause No. ,

 individually, natural heir, wife, beneficiary and personal
representative of the Estate of , deceased, and as next fried of

, as the surviving minor child, heir and beneficiary of
, deceased, v. , and  2

(Exhibit F);

g. a copy of the transcript of the hearing on January 26, 2017, in the First Lawsuit before
the 357th Judicial District Court of Cameron County, Texas, that resulted in the above-
referenced Judgment (Exhibit G);

h. a copy of the birth certificate of minor Plaintiff  (Exhibit H); and

i. a copy of  birth certificate (Exhibit I).

                                                            



ARGUMENT

6. TEX. FAM. CODE §2.401(a), (b), and (c) provide:

(a)  In a judicial, administrative, or other proceeding, the marriage of a man and
woman may be proved by evidence that:
(1) a declaration of their marriage has been signed as provided by this

subchapter; or

(2) the man and woman agreed to be married and after the agreement they
lived together in this state as husband and wife and there represented to
others that they were married.

(b)  If a proceeding in which a marriage is to be proved as provided by Subsection
(a)(2) is not commenced before the second anniversary of the date on which the
parties separated and ceased living together, it is rebuttably presumed that the
parties did not enter into an agreement to be married.

(c)  A person under 18 years of age may not:

(1) be a party to an informal marriage; or

(2) execute a declaration of informal marriage under Section 2.402.

(emphasis added).

7. In Shepherd v. Ledford, 962 S.W.2d 28 (Tex. 1998), the Texas Supreme Court

considered former TEX. FAM. CODE §1.91(a) and (b). [Those provisions were re-codified in 1997 and

became TEX. FAM. CODE §2.401(a) and (b), and, in that process, the one year limitation in (b) was

extended to two years.].  The case involved a wrongful death and survival claim brought by a common-

law wife (Mrs. Ledford), who alleged that her husband died of medical malpractice.  One issue in the

case was whether the (then) one (now two) year limitation to prove a common-law marriage conflicted

with the two year limitation to bring a medical malpractice wrongful death claim.  The Supreme Court

held that the two limitation periods did not conflict, and its reasoning applies here:

                                                            



Mrs. Ledford did not have to file her medical liability claim within one year of
Mr. Ledford’s death.  Rather, she only had to initiate a proceeding to prove the requisite
elements of an informal marriage with one year of his death.  There are legal procedures
available for common-law spouses in Mrs. Ledford’s situation.  For example, Mrs.
Ledford could have filed a Proceeding to Declare Heirship to establish the existence of
her common-law marriage.  Or she could have filed the wrongful death claim within one
year of Mr. Ledford’s death and established the existence of the common-law marriage
at trial.  The choice was hers, as long as she initiated a proceeding to prove her informal
marriage within the one-year time limit.

(emphasis added and internal citations omitted).  Thus, a wrongful death lawsuit is a “judicial

proceeding” in which a common-law spouse can establish the existence of her common-law marriage

within the meaning of TEX. FAM. CODE §2.401(a).

8. In this case, summary judgment evidence conclusively establishes the

existence of her common-law marriage to Sam within the meaning of TEX. FAM. CODE §2.401(a). 

 has testified that she began to live with Sam in Texas in August 2013, when she was 19 years-

old, and never lived apart from him until his death on August 31, 2015.  (See Exhibit *).  

further testified that she considered herself married to  (Exhibit *), and that she and  told other

people that they were married (Exhibit *).   parents,  and , both

testified by affidavit that  and  moved in with them in their home in Texas in August 2013,

that they lived together and never lived apart until s death on August 31, 2015, and that  and

 considered themselves married and held themselves out to them and to others as married. 

Finally, both this Court, in its Judgment in the First Lawsuit (Exhibits * and *), and the Cameron

County Court at Law No. 4 in the Probate Proceeding (Exhibit *), have determined that  and

were married at the time of his death on August 31, 2015.

9. In sum, summary judgment evidence establishes conclusively that, as of

August 2013, when she was 19 years-old:

                                                            



a. she agreed to be married to  and so considered herself;

b. she lived together with him in Texas as husband and wife for the next 2 years, until his
death on August 31, 2015;

c. that, during their time living together, she and  represented to others that they were
married; and

d. that  is the daughter of  and .

10. Therefore, Plaintiff  requests that the Court grant partial summary

judgment and (1) find that she has established conclusively all of the elements of an informal marriage

set forth in TEX. FAM. CODE §2.401(a)(2), (2) find that she has met the requirements of TEX. FAM. CODE

§2.401(b) and (c), (3) declare that a valid informal marriage under Texas law existed between herself

and  as of the date of his death on August 31, 2015, and (4) declare that the minor

plaintiff, , is their daughter. 

WHEREFORE, PREMISES CONSIDERED, Plaintiff  requests that the Court grant

partial summary judgment and find for purposes of this wrongful death action that she is the surviving

spouse of , and that the minor plaintiff, , is their child.

                                                            



  

   

                                                           
        

  
 

  

ATTORNEYS FOR PLAINTIFFS

CERTIFICATE OF CONFERENCE

On January 3, 2019, I sent an e-mail to counsel for  inquiring whether  opposed this
motion.  Subsequently, I provided to counsel for  a draft of the motion, including all exhibits.  To
date, I have not heard back from  whether  opposes this motion.

                                                                

                                                            



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been delivered to counsel of
record in accordance with the Rules of Civil Procedure on 
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II. 

Defendant disputes that a common-law marriage/informal marriage existed between 

, Deceased, and  under the requirements of Tex. Fam. Code Ann. 

sec 2.401.  has failed to establish the existence of a common-law 

marriage/informal marriage and bears the burden of proving the three elements by a preponderance 

of the evidence. 

III. 

 Pleading further and subject to the foregoing, without waiving same, Defendant herein 

would show that according to Section 18.091 of the Texas Civil Practice & Remedies Code, 

Plaintiffs’ alleged earnings, loss of earning capacity, loss of contributions of a pecuniary value, 

and/or loss of inheritance must be presented in the form of a net loss after reduction for income 

tax payments or unpaid tax liability pursuant to any federal and/or state income tax law. 

IV. 

 Pleading further and subject to the foregoing, without waiving same, Defendant herein 

would show that according to Section 41.0105 of the Texas Civil Practice & Remedies Code, the 

recovery of medical or health care expenses incurred is limited to the amount actually paid or 

incurred by or on behalf of Plaintiffs. 

V. 

 Answering further, Defendant would show that, if pre-judgment interest is recoverable in 

this case, it is limited in accordance with Tex. Fin. Code Ann. §304.101 et seq. 
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JURISDICTION 

5. The Court has subject-matter jurisdiction over the lawsuit under Texas Civil Practice & 

Remedies Code §37.003 & 37.004. The subject matter of this lawsuit is to declare the rights, 

status, or other legal relations under a written instrument that was executed in Webb County, 

Texas.  

6. The Court has personal jurisdiction over Defendant, , a 

nonresident, because Defendant purposefully availed herself of the privileges and benefits of 

conducting activities in Texas. Defendant resided in Webb County from January 2010 to July 

2012.  

VENUE 

7. Venue is mandatory in Webb County under Texas Civil Practice and Remedies Code 

§15.002(a)(1) because it is the county in which all or a substantial part of the events giving rise 

to the claim occurred.  

FACTS 

8. On or about March 8, 2006, Plaintiff and Defendant, hereinafter jointly referred to as “the 

Parties,” met in California. At some point thereafter, the Parties formed an intimate relationship. 

A child was born to the Parties in 2007. A second child was born to the Parties in 2008. 

9. Plaintiff was employed by U.S. Customs and Border Protection. Plaintiff graduated from 

the U.S. Border Patrol Academy in November of 2009. Plaintiff was subsequently assigned to a 

position in Laredo, Texas.  

10. On or about January 1, 2010, the Parties moved together to Texas and they established 

their residence in Webb County. The Parties lived together at their residence located at  

045. A rental application signed by the Parties on October 12, 
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2009 is attached as Exhibit A. 

11. Over the course of the next two years, the Parties continued to cohabit in Webb County, 

eventually lived together as husband and wife in this state and represented to others that they 

were married.   

12. On June 28, 2011, Plaintiff and Defendant signed a “Declaration of Informal Marriage” 

in Webb County, Texas. The declaration is attached as Exhibit B. March 8, 2006 is listed as the 

date the Parties agreed to be married.   

13.  Also on June 28, 2011, Plaintiff added Defendant as his spouse to his Federal Employee 

Health Benefits Program. The “Health Benefits Election Form” adding Defendant as a spouse is 

attached as Exhibit C. The insurance provider was Blue Cross Blue Shield of Texas, a statewide 

health insurer with headquarters maintained in Richardson, Texas, and a company that only does 

business in Texas.  

14. Thereafter, Defendant availed herself to the benefits of conducting activities in Texas by 

using Plaintiff’s insurance program and Blue Cross Blue Shield of Texas and used the coverage 

multiple times over the span of the next year. Further, in 2011 Defendant required surgery for a 

major health issue, and used the health benefits provided by the insurance to cover the medical 

costs. These instances of insurance coverage all occurred within Texas.  

15. On or about July 19, 2012, Plaintiff accepted a position with United States Immigration 

and Customs Enforcement. Plaintiff was assigned to a position in El Centro, California. The 

Parties subsequently moved out of Texas together and returned to California.  

COUNT 1 – SUIT FOR DECLARATORY RELIEF 

16. Each and every allegation contained in the above Paragraphs is re-alleged as if fully 
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stated herein. 

17. Plaintiff would state that there is a real and substantial justiciable controversy between 

the Parties regarding the date their informal marriage began. A declaration would resolve the 

controversy. 

18. Additionally, there exists a justiciable controversy between the Parties with regards to the 

date that all elements of an informal marriage under Texas law were concurrently satisfied. 

19. Plaintiff contends that the date the informal marriage of the Parties began is not March 8, 

2006, as listed on the Declaration of Informal Marriage (Exhibit B). The requisite conditions for 

an informal marriage under Texas law were not satisfied, and thus the Parties were legally 

incapable of establishing a marriage on March 8, 2006. 

20. Under Texas law, an informal marriage requires that the man and woman agreed to be 

married and after the agreement they lived together in this state as husband and wife and there 

represented to others that they were married. TEX. FAM. CODE § 2.401(a)(2). 

21. Further, until all elements of a common-law marriage exist, there can be no common-law 

marriage. Flores v. Flores, 847 S.W.2d 648 (Tex. App.—Waco, 1993, writ denied). An informal 

marriage does not exist unless all three elements are present, and all three elements exist at the 

same time and are concurrently satisfied. In re C.M.V., 479 S.W.3d 352, 360 (Tex. App.—El 

Paso 2015, no pet.); Nguyen v. Nguyen, 355 S.W.3d 82 (Tex. App.—Houston [1st Dist.] 2011, 

pet. denied). 

22. The Parties did not live together in Texas until January of 2010. It was not legally possible 

under Texas law for the Parties to be informally married while they lived in California. The 

element of cohabitation in this state was not satisfied between the years of 2006 through 2010. 



 

Plaintiff’s First Amended Petition for Declaratory Judgment Page 5 of 6 

23. The parties did not immediately hold themselves out as husband and wife upon their 

relocation to Texas. This is evidenced, in part, by the signed rental application listing Defendant 

as Plaintiff’s “fiancée.” See Exhibit A. The informal marriage requirement of representing to 

others that the Parties were married was not satisfied at this time.  

24. At the time the Declaration of Informal Marriage was signed, the Parties were unfamiliar 

with Texas law and the requirements of an informal marriage in Texas. Unknowingly, the Parties 

erroneously indicated the common-law marriage began on March 8, 2006. The error arose from 

the ambiguity on the declaration itself. See Exhibit B. The affirmation separates the elements of 

an informal marriage: the first bullet point specifies a date the parties agreed to be married 

without regard to state of residence; the second bullet point references the state residency 

requirement but specifies only that the Parties lived together in Texas on a “date after” the 

agreement as opposed to “beginning on” the date of agreement. The declaration makes no 

mention that the elements need to be concurrently satisfied. This confusion led the parties to list 

the date they began their relationship without knowledge that the required elements of an 

informal marriage needed to exist at the same time.  

25. Plaintiff does not contest that an informal marriage existed between the parties as 

evidenced by the Declaration of Informal Marriage. However, the informal marriage could not 

have been legally established on March 8, 2006. Plaintiff seeks a judicial declaration that the 

informal marriage began on some date after the Parties started living together in Texas on 

January 1, 2010 and when all of the requisite elements were concurrently satisfied under Texas 

law. 

ATTORNEY FEES 

26. Plaintiff is entitled to recover reasonable and necessary attorney fees that are equitable 
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no evidence of one or more essential elements of a claim upon which Davis would have the 

burden of proof at trial. Tex. R. Civ. P. 166a(i). The Court must grant a no-evidence motion for 

summary judgment unless Plaintiff produces more than a scintilla of evidence regarding a 

genuine issue of material fact as to the elements specified in the motion. Forbes, Inc. v. Granada 

Biosciences, Inc., 124 S.W.3d 167, 172 (Tex. 2003).  

Argument & Authorities 
I. has no evidence of each element of informal marriage.

 has no evidence of the elements of her claim to be  wife by informal

marriage. In Texas, the elements of an informal marriage are: 

(1) an agreement to be married;

(2) after the agreement, the couple lived together in this state as husband and wife;

and 

(3) the couple represented to others that they were married.

Tex. Fam. Code § 2.401(a); Russell v. Russell, 865 S.W.2d 929, 932 (Tex. 1993). 

This case has been on file for more than 18 months, which is an adequate time for 

discovery. Yet  has no evidence (1) of an agreement to be married to , (2) that 

after the agreement, she and  lived together in Texas as husband and wife, or (3) that she 

and  represented to others that they were married. Under these circumstances, “the trial 

court ha[s] no alternative but to grant the summary judgment motion.” Rankin v. Union Pac. R.R. 

Co., 319 S.W.3d 58, 68 (Tex. App.—San Antonio 2010, no pet.) (citing Tex. R. Civ. P. 166a(i)).  

II. It is presumed that  and  did not agree to be married because they did
not live together for at least two years before she sought to prove an informal
marriage.

Not only does lack evidence of an agreement to be married, but the Court must

presume that she and  did not agree to be married under a statutory presumption that arises 

by virtue of their living separately. On this “traditional” ground for summary judgment, Texas 

Mutual relies on the following evidence: 

Ex. A –  benefits claim form (DWC-42) 
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Respectfully submitted, 

  

Attorneys for Defendant, 
 

Certificate of Service 

This document was filed and served on all counsel of record through the Court’s 
electronic filing system on May 31, 2019: 
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