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STATEMENT OF THE CASE
Nature of the Case

This case turns entirely on the construction of a
divorce decree in a post-divorce proceeding
regarding retirement benefits. See generally
CR.82–83. Appellant Sharon H. Windham is the
former wife of William M. Windham, Jr. CR.19 § 5.
The trial court entered a final decree of divorce on
December 12, 2000. See generally CR.18–60
(“Decree”). The Decree awarded Sharon “50% of
[William’s] Civil Service Retirement Benefits
accrued, as entitled, as of the date hereof.” CR.57.
In 2001, the trial court entered a qualified
domestic relations order (“Benefits Order”) that
directed William’s retirement fund managers to
disburse portions of William’s retirement
payments to Sharon in accordance with the
Decree. CR.63–66. William retired in 2011. CR.69
¶ 3. In 2016, he filed a motion to vacate (“Vacate
Motion”) the Benefits Order on the sole grounds
that it granted Sharon survivor benefits that the
Decree arguably did not award her. RR4.106–07.
Because the Benefits Order included survivor
benefits, the trial court vacated it entirely in
February 2017. CR.73. Sharon later petitioned the
trial court for entry of a new order effectuating the
Decree’s award—i.e., the reinstatement of
Sharon’s receipt of retirement benefits without the
survivor benefits already litigated. CR.4–5.

Trial Court

343rd District Court of Aransas County, Texas, No.
A-18-0209-CV, Hon. Janna K. Whatley, presiding.

Trial Court’s
Disposition

After a hearing on the merits, the trial court denied
Sharon’s request for the entry of a new order
effectuating the express, unambiguous terms of
the Decree. CR.82–83. The trial court held that
Sharon “has received all retirement monies due to
her under the [Decree].” CR.83–83.
–1–

ORAL ARGUMENT STATEMENT
Because this dispute raises purely legal issues only and because the
underlying facts are not in dispute, Sharon does not request oral argument.
Given the straightforward legal issues dearth of factual ones, oral arguments
would not assist the Court’s review of this case.

–2–

ISSUES PRESENTED
I.

Texas law forbids trial courts from issuing post-divorce orders that
amend, modify, or alter the terms of a final divorce decree. Here, a
final divorce decree awarded appellant Sharon Windham “50% of
[William Windham’s] Civil Service Retirement Benefits.” The trial
court subsequently issued a post-divorce order that capped such an
award at a certain amount and ordered that Sharon Windham was
no longer entitled to receive any of her ex-husband’s retirement
payments he receives each month. Did the trial court err as a matter
of law by amending, altering, or modifying the express terms of the
divorce decree?

II.

Alternatively, did the trial court abuse its discretion by amending,
modifying, or altering the express terms of the divorce decree?

–3–

INTRODUCTION
This case requires little more than a simple comparison of a final
divorce decree (“Decree”) with the trial court’s subsequent, inconsistent
holding regarding the retirement benefits originally awarded. Compare
CR.57 [T2] with CR.82–83 [T1]. The operative facts are simple. The trial
court awarded Sharon half of William’s retirement accrued as of the date of
the Decree. CR.57 [T2]. The subsequent Benefits Order carried out the terms
of that Decree and also gave Sharon survivor benefits arguably not awarded
by the Decree. CR.66 [T3]. Thus, the trial court arguably was correct in
vacating the Benefits Order because of the survivor benefits awarded
therein—or at least that issue was litigated as part of the Vacate Motion. The
trial court erred, however, by subsequently failing to replace the Benefits
Order with a new order restoring the retirement benefits that were awarded
in the Decree. CR.82–83 [T1]. As it currently stands, Sharon is not receiving
any retirement benefits despite their award to her in the Decree. Thus, the
trial court improperly modified, amended, or altered the Decree by
withdrawing the Benefits Order without replacing it. This Court should
reverse and remand for further proceedings regarding a new post-divorce
order effectuating the terms of the Decree.

–4–

STATEMENT OF FACTS
A. Background Facts
William was an employee of the federal government when he married
Sharon in September 1978. CR.75; RR2.8:8-24. As a federal employee,
William was eligible to participate in the Civil Service Retirement System
(“System”), which is a defined benefit retirement plan. RR2.10:19. In very
basic terms, the System allows federal employees to contribute during their
careers and, upon retirement, receive monthly payments for the remainder
of their lives. The System also allows federal employees to opt into a survivor
benefit program that entitles their designated beneficiaries to continue
receiving monthly payments after the retired employee dies.1 These survivor
benefits bear extra costs, meaning retirees typically see reductions in their
monthly payments if they choose to participate. RR4.107.
After 22 years of marriage, Sharon and William divorced. CR.18 [T2].
The terms of William’s and Sharon’s divorce were set forth in a Final Decree
of Divorce dated December 12, 2000. CR.18-60 [T2]. The Decree awarded
Sharon, among other things, “50% of [William’s] Civil Service Retirement

The System’s retirement benefits paid to the employee and the survivor benefits paid to
their beneficiaries after death both are annuities. This brief, however, will limit its use of
the word “annuity” to avoid confusion. Courts have taken a consistent approach. See
Kadlecek v. Kadlecek, 93 S.W.3d 903, 906 (Tex. App.—Austin 2002, no pet.).
1
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Benefits accrued, as entitled, as of the date hereof.” CR.57 [T2]. This award
of retirement benefits meant that, upon William’s retirement, Sharon was to
receive a certain proportion of his future monthly retirement payments for
the remainder of his lifetime, calculated by a set formula that reflects the
proportion of the retirement William earned while he was married to Sharon.
The Decree reserved the trial court’s right “to make orders necessary to
clarify and enforce this decree.” CR.60 [T2].
On June 12, 2001, while William was still employed by the federal
government (and thus before he and Sharon began receiving his retirement
benefits), the trial court entered a qualified domestic relations order that
directed relevant federal personnel to disburse portions of William’s future
retirement payments to Sharon in accordance with the Decree. 2 CR.63–66
[T3]. The Benefits Order also stated, under a heading titled “Surviving
Annuity,” that Sharon “shall receive the maximum Federal Employment
Retirement system, unless both parties elect to waiver the survivor annuity
at the time of [William’s] retirement.” CR.66 [T3]. Thus, the Benefits Order

The federal agency in charge of William’s retirement plan is the U.S. Office of Personnel
Management (“OPM”). Under the governing federal regulations, typically OPM officials
may disburse retirement proceeds to ex-spouses only if OPM receives a complying statecourt order directing the agency to do so. Compare 5 C.F.R. § 838.601, et seq. with CR.64
¶ 5.
2
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awarded Sharon survivor benefits in addition to the retirement benefits
awarded in the Decree.
William retired in 2011. RR4.106 ¶ 3. According to his pleadings,
William received his first retirement payment in January 2012, at which
point he realized that more than $1,000 was being deducted each month to
pay for survivor benefits for Sharon. RR4.106-07 ¶ 3.
B. Posture
In 2016, William filed a motion to vacate the Benefits Order. RR4.105–
07 (“Vacate Motion”).3 The Vacate Motion explained that the Benefits Order
“awarded his ex-spouse a Survivor Benefit incorrectly.” RR4.106 ¶ 5 [T4].
The Vacate Motion requested that the trial court set aside the Benefits Order
and enter an amended order that was to simply remove the survivor benefits
but otherwise leave Sharon’s award of William’s retirement benefits intact.
RR4.107 ¶ 4 [T4].
Because of the Benefits Order’s inclusion of survivor benefits not
awarded in the Decree, the trial court vacated the Relations Order in
February 2017. CR.72–73 [T5]. The trial court should have replaced the

Citations to volume 4 of the Reporter’s Record reference the PDF document’s page
numbering. The Clerk’s Record contains the Vacate Motion, but a page with relevant
information was omitted therein for some reason. See CR.69–70. Thus, the Court may
find the entire Vacate Motion in the Reporter’s Record instead.

3
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Benefits Order with a new order that, other than the removal of the survivor
benefits, looked nearly identical to the Benefits Order. See CR.63 [T3] (“This
Order is an integral part of the Divorce Decree signed by this Court on
December 12, 2000.”). But the trial court did not do so. CR.73 [T5] (holding
that the Benefits Order “is vacated,” not amended). As a result, federal
retirement managers ceased paying Sharon any portion of William’s
retirement benefits despite the express and unambiguous award of those
benefits in the Decree.
In 2019, Sharon petitioned the trial court for the entry of an amended
qualified domestic relations order that includes the award of the retirement
benefits contained in the Decree. CR.4–5 [T6]. The parties appeared before
the trial court in March of that year for a hearing on Sharon’s request for an
order replacing the Benefits Order. See generally RR2. At that hearing, the
trial court essentially stated that it had already decided the issue and denied
Sharon’s request for an amended qualified domestic relations order.
RR2.5:18–6:7; see also CR.11 (“This is a re-litigation of [previous] matter.”).
That was incorrect; the previous issue litigated was whether Sharon was
entitled to survivor benefits, not whether she was entitled to retirement
benefits. See RR4.105–07. Indeed, in the Vacate Motion, William even stated
that he was seeking “an immediate order vacating the [Benefits Order] and
–8–

asks the court enter an amended Qualified Domestic Relations Order which
conforms with the property division outlined in the [Decree].” RR4.107 [T4].
In August 2019, Sharon moved the trial court to reconsider its denial
during the March 2019 hearing. CR.12–81. At a hearing on the
reconsideration motion held on December 4, 2019, the trial court again
declined to enter a new post-divorce qualified domestic relations order that
effectuates the actual terms of the Decree. RR3.9:18-20 (“If I am wrong, I am
wrong. This is the decision I have made. I am staying with it.”). In its final
order denying a new qualified domestic relations order, the trial court
actually went a step further and held, incorrectly, that Sharon “has received
all retirement monies due to her under the [Decree].” CR.82–83 [T1] (“Final
Order”) (dated December 4, 2019).
On December 20, 2019, Sharon requested that the trial court issue
findings of fact and conclusions of law. CR.84–85. Sharon notified the trial
court of past-due findings and conclusions on January 17, 2020. CR.86–87.
No findings/conclusions issued.
Sharon timely noticed her appeal to this Court on February 28, 2020.
CR.88–90; see also Tex. R. App. P. 26.1(a)(4).
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SUMMARY OF THE ARGUMENT
Texas courts may not amend, modify, alter, or change a division of
property set forth in a final decree of divorce. See Tex. Fam. Code § 9.007(a).
Yet that is precisely what the trial court did on December 4, 2019, when it
issued an order barring Sharon from receiving any additional monies that
were awarded to her in the Decree dated December 12, 2000. Compare
CR.57 [T2] with CR.82–83 [T1]. The trial court misread the Decree to
contain a limit or cap on the dollar amount that was awarded to Sharon in
the Decree, when in actuality the Decree provided that Sharon was to receive
50% of William’s retirement benefits that had accrued as of the date of the
divorce. CR.57 [T2]. Not only was this award not limited to a specific dollar
amount, the Decree’s award to Sharon actually was fully consistent with
Texas law because it requires a valuation of William’s benefits as of the date
of the divorce.
The trial court therefore erred as a matter of law by misconstruing the
express terms of the Decree. Alternatively, the trial court abused its
discretion by misapplying well-established legal principles in holding that
Sharon may not continue receiving the retirement monies awarded to her in
the Decree. This Court should therefore reverse and remand for further
proceedings to determine how much Sharon should receive from William’s
– 10 –

monthly retirement checks and how much is owed to her in past-due
payments.
ARGUMENT
A. Standard of Review
“[I]ssues regarding interpretation of a divorce decree are subject to de
novo review.” Messier v. Messier, 458 S.W.3d 155, 163 (Tex. App.—Houston
[14th Dist.] 2015, no pet.); see also Kadlecek, 93 S.W.3d at 907 (“The rules
of contract law govern the construction of a property settlement agreement
incorporated into a divorce decree. If the agreement is worded so that the
court can give it a certain or definite legal meaning, it is unambiguous and
we construe it as a matter of law.”) (citing Buys v. Buys, 924 S.W.2d 369, 372
(Tex.1996)). Here, the only issue implicated is whether the Decree awarded
Sharon a portion of William’s retirement benefits on a continuing basis,
which calls for only an interpretation of a divorce decree. Accordingly, de
novo review is proper.
Alternatively, to the extent (arguendo) this case requires more than the
interpretation of the Decree, the standard of review is abuse of discretion.
Gainous v. Gainous, 219 S.W.3d 97, 103 (Tex. App.—Houston [1st Dist.]
2006, pet. denied). A trial court abuses its discretion if it “act[s] without
reference to any guiding rules and principles.” Thomas v. Piorkowski, 286
– 11 –

S.W.3d 662, 665 (Tex. App.—Corpus Christi 2009, no pet.) (citing Downer
v. Aquamarine Operators, Inc., 701 S.W.2d 238, 242 (Tex.1985)).
B. The Final Order Improperly Amended, Modified, and Altered
the Decree
Section 9.007 of the Texas Family Code provides that “[a] court may
not amend, modify, alter, or change the division of property made or
approved in the decree of divorce or annulment.” Tex. Fam. Code § 9.007(a).
Post-divorce orders such as a qualified domestic relations order must serve
only “to assist in the implementation of or to clarify the prior order and may
not alter or change the substantive division of property.” Id. A post-divorce
order is void and unenforceable if it “amends, modifies, alters, or changes
the actual, substantive division of property” in a divorce decree. Tex. Fam.
Code § 9.007(b).
Here, the trial court erred as a matter of law by issuing the Final Order
because it conflicts with the express terms of the Decree and modifies, alters,
and changes the express division of property in the Decree. Compare CR.57
[T2] with CR.82–83 [T1]. Specifically, the Decree awarded Sharon “50% of
Petitioner's Civil Service Retirement Benefits accrued, as entitled, as of
[December 12, 2000].” CR.57 [T2]. The Final Order, however, held that
Sharon “has received all retirement monies due to her under the Final Decree
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of Divorce.” CR.82–83 [T1]. In ordering that Sharon was no longer entitled
to William’s retirement benefits, the trial court apparently agreed with
William’s contention that Sharon’s share of the retirement proceeds was
capped at the value of her share of the funds when the couple divorced. This
is simply not what the Decree awarded.
The Decree awarded Sharon a pro rata interest in William’s defined
benefits plan for the duration of William’s life, yet the Final Order denied her
any continuing receipt of those benefits. Thus, the Decree and Final Order
are irreconcilable. This error is fatal, and this Court should reverse and
remand for proceedings to determine Sharon’s proper pro rata share of
William’s retirement payments and to determine past amounts owed to
Sharon.
1. Division of retirement benefits under Texas law
Retirement plans generally are subject to division as community
property of a marital estate because they are considered forms of deferred
employee compensation. See, e.g., Dewey v. Dewey, 745 S.W.2d 514, 518
(Tex. App.—Corpus Christi 1988, writ denied). This holds true regardless of
whether the benefits had vested or matured as of the date of the divorce
decree. See Cearley v. Cearley, 544 S.W.2d 661, 666 (Tex. 1976) (“[S]uch
rights, prior to accrual and maturity, constitute a contingent interest in
– 13 –

property and a community asset subject to consideration along with other
property in the division of the estate of the parties[.]”). 4
The precise pro rata amount that the non-employee spouse is entitled
to receive upon the employee spouse’s retirement depends, first, on what the
divorce decree states. See, e.g., Shanks, 110 S.W.3d at 447 (“[W]e must
interpret the decree to determine not what the trial court should have done
but, if possible, what the court actually did.”). If the divorce decree is wholly
or partially silent, courts divide retirement benefits based on a formula they
have developed for the type of retirement plan being divided. Compare
Taggart v. Taggart, 552 S.W.2d 422, 424 (Tex. 1977) (establishing formula
for retirement benefits) with Berry v. Berry, 647 S.W.2d 945, 947 (Tex.

Retirement benefits accrue as they are allocated or credited toward a particular plan
participant. See Steven R. Brown, An Interdisciplinary Analysis of the Division of
Pension Benefits in Divorce and Post-Judgment Partition Actions: Cures for the
Inequities in Berry v. Berry, 37 Baylor L. Rev. 107, 121 (1985). Benefits vest when an
individual becomes eligible to receive benefits regardless of whether still employed by the
providing employer. Id. A retirement plan matures when the employee actually retires.
Id. at 128 (“Generally, upon retirement the employee's interests will be vested and
matured.”) (emphasis in original).
4

Sharon acknowledges that this particular authority, a secondary source, is persuasive
only, but numerous Texas courts—including this Court and the Texas Supreme Court—
have cited it favorably as a helpful comment on the topic of retirement benefits’ division
upon divorce. See, e.g., May v. May, 716 S.W.2d 705, 707 (Tex. App.—Corpus Christi
1986, no writ); see also Shanks v. Treadway, 110 S.W.3d 444, 444–48 nn. 1-5 (Tex.
2003).
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1983) (modifying Taggart formula for cases where retirement benefits
mature post-divorce). 5
Thus, under Berry, whether a defined benefit plan has vested is
material to the valuation of the benefits in the applicable formula, but the
vesting issue has no bearing on the initial or continuing entitlement to some
amount of the community portion of the retirement plan. This is because
Texas law regards spouses as cotenants in a retirement plan, regardless of
whether the plan has vested or not prior to the divorce. See Taggart, 552
S.W.2d at 423 (“Ann Taggart owned as her part of the community estate a
share in the contingent right to military benefits even though that right had
not matured at the time of the divorce.”); see also Ewing v. Ewing, 739
S.W.2d 470, 472 (Tex. App.—Corpus Christi 1987, no writ) (“An employee
spouse's accrued benefits in a retirement plan which have been earned

5

That formula is as follows:

.5 X

No. months married
under plan
No. months employed
under plan

X

Value at time of
divorce

=

Amount of non-employee
spouse’s share

See May, 716 S.W.2d at 707 (discussing Berry, 647 S.W.2d at 946–47 and citing Brown,
Interdisciplinary Analysis, 37 Baylor L. Rev. at 136, supra n.4). This is precisely the
formula contemplated by the Decree, which awarded Sharon 50% of the benefits that had
accrued as of the date of the parties’ divorce. CR.57 [T2]. The amount of monthly benefits
due to Sharon will be the subject of proceedings on remand and, thus, is not before this
Court on appeal.
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during marriage, but which have not vested and matured at the time of
divorce, constitute a contingent interest in property and a community asset
subject to division upon divorce.”); In re Marriage of Malacara, 223 S.W.3d
600, 602 (Tex. App.—Amarillo 2007, no pet.) (“[T]hat his right to such
benefits may have been vested is of no consequence.”).
Because the ultimate amount to be paid to a non-employee spouse
depends on the employee spouse’s lifespan, the non-employee spouse’s share
of that community interest, absent language in a decree to the contrary, is
not inherently capped or limited. Cf. Limbaugh v. Limbaugh, 71 S.W.3d 1,
15–16 (Tex. App.—Waco 2002, no pet.) (“[A] divorce court may order a
spouse to make post-decree payments for the benefit of his former spouse for
life if such payments ‘are directly referable to the rights and equities of the
parties in community property at the time of divorce.’”) (quoting Siefkas v.
Siefkas, 902 S.W.2d 72, 75 (Tex. App.—El Paso 1995, no writ)). In other
words, payments to the non-employee former spouse continue in accordance
with the Berry formula until the retiree dies, regardless of whether the nonemployee former spouse receives payments that aggregate to more than the
value of the non-employee’s share of the benefit at the time of divorce. Cf.
Heisterberg v. Standridge, 656 S.W.2d 138, 147 (Tex. App.—Austin 1983, no
writ) (awarding ex-wife a certain percentage of retirement payments “for
– 16 –

each month since the divorce and for each month the annuity payment may
be received after the trial court judgment following this remand”). This is
why Texas courts often quantify a non-employee spouse’s proportional
interest in a retirement plan as a percentage, not fixed dollar amount. See,
e.g., Grier v. Grier, 731 S.W.2d 931, 933 (Tex. 1987) (awarding “37.45%”);
Heisterberg, 656 S.W.2d at 147 (“The trial court is instructed to award to
Standridge a sum equal to 45.69% (½ of 297/325) of the amount so
determined.”). This is also why Texas courts construe silent divorce decrees
to award non-employee spouses a portion of employee spouses’ retirement
payments “if, as, and when” they are collected upon retirement. See, e.g,
Dunn v. Dunn, 703 S.W.2d 317, 321 (Tex. App.—San Antonio 1985, writ ref'd
n.r.e.) (emphasis added).
2. The trial court misapplied the law
William initially complained only that the Benefits Order’s defect was
the inclusion of the survivor benefits award. See RR4.105–07 [T4]. That is
why, in his 2016 Vacate Motion, William indicated that the trial court should
have amended the Benefits Order to remove the survivorship annuity only—
all other aspects of the Benefits Order being proper. RR4.107 [T4]. When the
trial court vacated the Benefits Order without replacing or amending it,
William stayed silent about his windfall until Sharon petitioned the trial
– 17 –

court for the entry of a new qualified domestic relations order effectuating
the Decree’s award of 50% of William’s retirement benefits that had accrued
as of 2000. See CR.4–5 [T6]; see also Tex. Fam. Code § 9.102 (permitting
divorcees to petition for a qualified domestic relations order).
Only upon Sharon’s petition for entry of a new qualified domestic
relations order did William object to the entry of an amended post-divorce
order because, his argument went, Sharon had already drawn more than her
half of the amount that had accrued in his retirement plan as of the date of
the Decree. See RR2.5:2-17. William contended that Sharon therefore had
already received her purportedly capped share of retirement proceeds. See,
e.g., RR2.5:14-15 (“[Sharon] is not entitled to any more money.”).
William’s argument, with which the trial court apparently agreed, was
fundamentally and fatally flawed because it misreads into the Decree a finite
dollar award, when the Decree actually awarded Sharon a percentage (50%)
of William’s retirement benefits. See CR.57 [T2]. Texas law is clear that, in
so awarding, the Decree granted Sharon an ongoing contingent interest in
property as William’s cotenant in the defined benefit plan. See Ewing, 739
S.W.2d at 472; see also Malacara, 223 S.W.3d at 602 (holding that a wife
was entitled to roughly 43% of future retirement payments along with a lump
sum for amounts owed, but not paid, since and according to the divorce
– 18 –

decree) (citing Tex. Fam. Code § 9.010(b)). Nothing on the face of the Decree
expressly or implicitly altered these principles of Texas law. 6
The parties at all times agreed that Berry’s valuation, not Taggart’s,
applied to determine Sharon’s interest in William’s retirement plan—it was
undisputed that the Decree predated the plan’s vesting by about eight
months, meaning valuation should occur as of the date of the Decree.
Compare RR3.7:16-18 (arguing that, as of the date of the Decree, William
had only been an employee for 24 years, meaning the plan had yet to vest
and the Taggart formula was inapplicable) with RR3.9:8-9 (“[Y]ou should
use the Berry formula.”). Berry, however, does not somehow dictate, as
William contended in the trial court, that an award of an interest in a defined

At the December 2019 hearing on Sharon’s motion for reconsideration, William’s
counsel referred to a case that, according to counsel, is “directly on point.” RR3.8:21–9:3.
The referenced case is Cox v. Carter, 145 S.W.3d 361 (Tex. App.—Dallas 2004, no pet.),
where the Dallas Court of Appeals held that, pursuant to both Berry and the express terms
of the divorce decree in that case, a non-employee spouse’s interest in the retirement plan
was to be valued as of the date of the decree and should not reflect post-divorce increases
in the amount of the employee spouse’s benefits. Id. at 364–65. This is unremarkable.
While Sharon agrees that her case, too, requires a valuation on the date of divorce, per the
Decree and per Berry, Cox does not stand for the proposition that the non-employee’s
ongoing entitlement to retirement proceeds is capped or otherwise limited to the amount
of the community portion of the retirement proceeds as of date of the divorce. Once again,
the parties did not dispute that Berry applies. The parties instead disagreed about how
Berry and its progeny apply to these facts. The Court should have no trouble determining
that valuing a plan on the date of divorce has nothing to do with whether the nonemployee spouse’s contingent interest suddenly terminates when a certain numerical
dollar amount is reached. Indeed, the Cox court affirmed the trial court’s order that the
retirement managers continue making payments to the former spouse in an amount that
properly values the benefits as of the date of the divorce. See id. at 366–67.
6
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benefit plan is inherently capped such that the non-employee spouse may
receive—over the employee spouse’s lifetime—no more than the dollar
amount in half of the community estate at the time of the divorce. RR3.7:1418 (arguing that Taggart was inapplicable). That is simply not the law that
the Berry court handed down. Nor does such a limit or cap appear in the
express terms of the Decree. See CR.57; cf. Kadlecek, 93 S.W.3d at 905
(interpreting an order awarding “‘a portion of any retirement pay received
by [Edward] as a civil service employee, if any, from his retirement plan,’”
and holding that “Marilyn was to receive a percentage of any retirement pay
that Edward receives”) (emphasis in original).
The trial court therefore erred as a matter of law by holding, in the
Final Order, that Sharon is not entitled to any ongoing interest in William’s
retirement benefits. CR.82–83 [T1]. The Decree says quite the opposite, and
the trial court improperly modified the Decree by denying Sharon additional
payments from William’s retirement. CR.57 [T2]. This Court should
therefore reverse the Final Order and remand to the trial court for a
determination of the amount owed to Sharon on an ongoing basis (and
amount past-due).
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C. Entry of the Final Order was an abuse of discretion
Alternatively, to the extent that the Court determines that this appeal
is not reviewable under a de novo standard of review, the trial court abused
its discretion by barring Sharon from any further share in William’s
retirement benefits in contravention of the Decree. The trial court erred
because it acted without reference to any of the guiding rules and principles
explained above. The trial court therefore abused its discretion in issuing the
Final Order insofar as it held that Sharon “has received all retirement monies
due to her under the [Decree].” CR.82–83 [T1]; but see CR.57 [T2]. This
Court should therefore reverse and remand for further proceedings to
determine Sharon’s portion of William’s retirement benefits.
PRAYER
WHEREFORE, Appellant Sharon Windham prays that this Court (1)
reverse the trial court’s Final Order and (2) remand for further proceedings
to determine how much Sharon Windham is entitled to receive from
William’s retirement payments on an ongoing basis and how much in pastdue retirement payments are owed to her. Sharon Windham further prays
for such other relief to which she is entitled at law and in equity.
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CAUSE NO. A-00-0119-CV-C
IN THE MATTER OF
THE MARRIAGE OF

§
§
§
§
§
§
§
§

WILLI.AM M. WINDHAM, JR.
AND
SHARON HOLST WINDHAM
AND IN THE INTEREST OF
MEGAN ELIZABETH WINDHAM,
AARON C. WINDHAM AND MATTHEW
E. WINDHAM, CHILDREN

On�.
1.

/).,

§

IN THE DISTRICT COURT
343RD JUDICIAL DISTRICT

ARANSAS COUNTY, TEXAS

FINAL DECREE OF DIVORCE

, 2000 the Court heard this

Appearances

�ED

5:a
/4

ayof

f{,/

2/Z(J

o'-LM

MARY C. SHERMAN, District Clerk
�vOi�rt,

Aran_,;�Jne

8;<.J;r.a Clll.tl�uffel

puty

Petitioner, WILLIAM M. WINDHAM, JR., appeared in person and
through attorney of record, Melody H. Cooper, and announced ready
for trial.
Respondent,

SHARON HOLST WINDHAM,

appeared in person and

through attorney of record, Allen S. Lawrence, Jr., and announced
ready for trial.
2.

Record
The

record

of testimony was

duly

reported by

the

court

reporter for the 343rd Judicial District Court.
3.

Jurisdiction and Domicile
The Court finds that the pleadings of Petitioner are in due

form

and

contain

prerequisites

the

all

required

by

allegations,

law.

The

Court,

information,
after

and

receiving

evidence, finds that it has jurisdiction of this case and of all
-1-
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Home state:
Name:

Texas

MATTHEW E. WINDHAM

Sex: Male
Birthplace:

Charleston, South Carolina

Birth date:

July 1, 1988

Home state:

Texas

The Court

finds

no

other

children

of

the

marriage

are

expected.
7.

Conservatorship and Support
The Court, having considered the circumstances of the parents

and of the children, finds that the following orders are in the
best interest of the children.
IT IS ORDERED that WILLIAM M. WINDHAM, JR. and SHARON HOLST
WINDHAM are appointed parent joint managing conservators of the
following child, MEGAN ELIZABETH WINDHAM, with SHARON HOLST WINDHAM
being the primary conservator having the primary right to establish
the domicile of MEGAN ELIZABETH WINDHAM.

IT IS FURTHER ORDERED

that WILLIAM M. WINDHAM, JR. and SHARON HOLST WINDHAM are appointed
parent joint managing conservators of the following children, AARON
C. WINDHAM and MATTHEW E. WINDHAM,

with WILLIAM M. WINDHAM JR.

being the primary conservator with the right to establish the
domicile of AARON C. WINDHAM and MATTHEW E. WINDHAM.

-3-
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9.

the right to consent to medical, dental,

and surgical

treatment during an emergency involving an immediate danger to the
health and safety of the children; and
10.

the right to manage the estates of the children to the

extent the estates have been created by the parent or the parent's
family.
IT

IS

ORDERED

that,

during

his

respective

periods

of

possession, WILLIAM M. WINDHAM, JR., as a parent joint managing
conservator of AARON C. WINDHAM, and MATTHEW E. WINDHAM, and SHARON
HOLST WINDHAM,

as a parent joint managing conservator of MEGAN

ELIZABETH WINDHAM shall have the following rights and duties:
1.

the duty of care,

control, protection, and reasonable

discipline of the children;
2.

the duty to support the children, including providing the

children with clothing, food, shelter, and medical and dental care
not involving an invasive procedure;
3.

the right to consent for the children to medical and

dental care not involving an invasive procedure;
4.

the right to consent for the children to medical, dental,

and surgical treatment during an emergency involving immediate
danger to the health and safety of the children; and
5.

the right to direct the moral and religious training of

the children.
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offense that is the basis of the person's requirement to register
as a sex offender or of the offense with which the person is
charged.
Standard Possession Order

The Court finds that the following provisions of this Standard
Possession

Order

are

intended

to

and

do

comply

with

the

requirements of Texas Family Code sections 153.311 through 153.317.
IT IS ORDERED that the conservators shall comply with all terms and
conditions of this Standard Possession Order.

IT IS ORDERED that

this Standard Possession Order is effective immediately and applies
to the children, AARON C. WINDHAM and MATTHEW E. WINDHAM.

IT IS,

THEREFORE, ORDERED:
(a)

Definitions
1.

In this

Standard Possession Order

"school"

means the primary or secondary school in which the child
is enrolled or, if the child is not enrolled in a primary
or secondary school, the public school district in which
the child primarily resides.
2.

In

this

Standard

includes each child,

Possession

Order

whether one or more,

"child"

who

is a

subject of this suit while that child is under the age of
eighteen years and not otherwise emancipated.
(b)

Mutual Agreement or Specified Terms for Possession
IT

IS

ORDERED that the conservators shall have

possession of the child at times mutually agreed to in
advance by the parties, and, in the absence of mutual
-10-
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6.
Thanksgiving in Odd-Numbered Years - In odd-numbered
years, beginning at 6:00 p.m. on the day the child is
dismissed from school for the Thanksgiving holiday and ending
at 6:00 p.m. on the Sunday following Thanksgiving.
7.
Spring Break in Even-Numbered Years - In even
numbered years, beginning at 6:00 p.m. on the day the child is
dismissed from school for the school's spring vacation and
ending at 6:00 p.rn. on the day before school resumes after
that vacation.
8.

Extended Summer Possession by SHARON HOLST WINDHAM

With Written Notice by April 1 - If SHARON HOLST WINDHAM
gives WILLIAM M. WINDHAM, JR. written notice by April 1 of a
year specifying an extended period or periods of summer
possession for that year, SHARON HOLST WINDHAM shall have
possession of the child for thirty days beginning no earlier
than the day after the child's school is dismissed for the
summer vacation and ending no later than seven days before
school resumes at the end of the summer vacation in that year,
to be exercised in no more than two separate periods of at
least seven consecutive days each, as specified in the written
notice. These periods of possession shall begin and end at
6:00 p.m.
Without Written Notice by April 1 - If SHARON HOLST
WINDHAM does not give WILLIAM M. WINDHAM, JR. written notice
by April 1 of a year specifying an extended period or periods
of summer possession for that year, SHARON HOLST WINDHAM shall
have possession of the child for thirty consecutive days in
that year beginning at 6:00 p.m. on July 1 and ending at 6:00
p.m. on July 31.
9.
Child's Birthday - If SHARON HOLST WINDHAM is not
otherwise entitled under this Standard Possession Order to
present possession of the child on the child's birthday,
SHARON HOLST WINDHAM shall have possession of the child and
the child's siblings beginning at 6:00 p.m. and ending at 8:00
p.m. on that day, provided that SHARON HOLST WINDHAM picks up
the child from WILLIAM M. WINDHAM, JR. 's residence and returns
the child to that same place.
10. Mother's Day Weekend - Each year, beginning at 6:00
p.m. on the Friday preceding Mother's Day and ending at 6:00
p.m. on Mother's Day, provided that if she is not otherwise
entitled under this Standard Possession Order to present
possession of the child, she shall pick up the child from
WILLIAM M. WINDHAM, JR. 's residence and return the child to
that same place.
-12-
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Without Written Notice by April 1 - If WILLIAM M. WINDHAM
JR., does not give SHARON HOLST WINDHAM written notice by
April 1 of a year specifying an extended period or periods of
summer possession for that year, WILLIAM M. WINDHAM, JR. shall
have possession of the child for thirty consecutive days in
that year beginning at 6:00 p.m. on July 1 and ending at 6:00
p.m. on July 31.
9.
Child's Birthday - If WILLIAM M. WINDHAM, JR. is not
otherwise entitled under this Standard Possession Order to
present possession of the child on the child's birthday,
WILLIAM M. WINDHAM shall have possession of the child
beginning at 6:00 p.m. and ending at 8:00 p.m. on that day,
provided that WILLIAM M. WINDHAM, JR. picks up the child from
SHARON HOLST WINDHAM's residence and returns the child to that
same place.
10. Father's Day Weekend - Each year, beginning at 6:00
p.m. on the Friday preceding Father's Day and ending at 6:00
p.m. on Father's Day, provided that if she is not otherwise
entitled under this Standard Possession Order to present
possession of the child, she shall pick up the child from
WILLIAM M. WINDHAM, JR. 's residence and return the child to
that same place.
Notwithstanding the weekend and Wednesday periods of
possession

ORDERED

for

WILLIAM

M.

WINDHAM,

JR.,

it

is

explicitly ORDERED that SHARON HOLST WINDHAM shall have a
superior right of possession of the child MEGAN ELIZABETH
WINDHAM, as follows:
1.
Christmas Holidays in Even-Numbered Yea rs - In evennumbered years, beginning at 6:00 p.m. on the day the child is
dismissed from school for the Christmas school vacation and
ending at noon on December 26.
2.
Christmas Holidays in Odd-Numbered Years - In oddnumbered years, beginning at noon on December 26 and ending at
6:00 p.m. on the day before school resumes after that
Christmas school vacation.
3.
Thanks qi ving in Odd-Numbered Years - In odd-numbered
years, beginning at 6:00 p.m. on the day the child is
dismissed from school for the Thanksgiving holiday and ending
at 6:00 p.m. on the following Sunday.
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4.
Spring Break in Even-Numbered Years - In even
numbered years, beginning at 6:00 p.rn. on the day the child is
dismissed from school for the school's spring vacation and
ending at•�:00 p.m. on the day before school resumes after
that vacation.
5.
Summer Weekend Possession by SHARON HOLST WINDHAM If SHARON HOLST WINDHAM gives SHARON WILLIAM M. WINDHAM, JR.
written notice by April 15 of a year, SHARON HOLST WINDHAM
shall have possession of the child on any one weekend
beginning at 6:00 p.m. on Friday and ending at 6:00 p.m. on
the following Sunday during any one period of the extended
summer possession by WILLIAM M. WINDHAM, JR. in that year,
provided that SHARON HOLST WINDHAM picks up the child from
WILLIAM M. WINDHAM, JR. and returns the child to that same
place.
6.
Extended Summer Possession by SHARON HOLST WINDHAM If SHARON HOLST WINDHAM gives WILLIAM M. WINDHAM, JR. written
notice by April 15 of a year or gives WILLIAM M. WINDHAM, JR.
fourteen days' written notice on or after April 16 of a year,
SHARON HOLST WINDHAM may designate one weekend beginning no
earlier than the day after the child's school is dismissed for
the summer vacation and ending no later than seven days before
school resumes at the end of the summer vacation, during which
an otherwise scheduled weekend period of possession by WILLIAM
M. WINDHAM, JR. shall not take place in that year, provided
that the weekend so designated does not interfere with WILLIAM
M. WINDHAM, JR. 's period or periods of extended summer
possession.
7.
Child's Birthday - If SHARON HOLST WINDHAM is not
otherwise entitled under this Standard Possession Order to
present possession of the child on the child's birthday,
SHARON HOLST WINDHAM shall have possession of the child at
6:00 p.m. and ending at 8:00 p.m. on that day, provided that
SHARON HOLST WINDHAM picks up the child from WILLIAM M.
WINDHAM, JR. 's residence and returns the child to that same
place.
8.
Mother's Day Weekend - Each year, beginning at 6:00
p.m. on the Friday preceding Mother's Day and ending at 6:00
p.rn. on Mother's Day, provided that if SHARON HOLST WINDHAM is
not otherwise entitled under this Standard Possession Order to
present possession of the child, she shall pick up the child
from WILLIAM M. WINDHAM, JR. 's residence and return the child
to that same place.
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SHARON HOLST WINDHAM shall have the right of possession
of the child, MEGAN ELIZABETH WINDHAM, at all other times not
specifically designated in this Standard Possession Order for
WILLIAM M. WINDHAM, JR.
(d)

Parents Who Reside More Than 100 Miles Apart
Except as

otherwise explicitly provided in this

Standard Possession Order,

when SHARON HOLST WINDHAM

resides more than 100 miles from the residence of the
child,

SHARON HOLST WINDHAM shall have the right to

possession of the children, AARON C. WINDHAM and MATTHEW
E. WINDHAM, as follows:
1.
Weekends - Unless SHARON HOLST WINDHAM elects the
alternative period of weekend possession described in the next
paragraph, SHARON HOLST WINDHAM shall have the right to
possession of the child on weekends, beginning at 6:00 p.m. on
the first, third, and fifth Friday of each month and ending at
6: 00 p. m. on the following Sunday.
Except as otherwise
explicitly provided in this Standard Possession Order, if such
a weekend period of possession by SHARON HOLST WINDHAM begins
on a Friday that is a school holiday during the regular school
term or a federal, state, or local holiday during the summer
months when school is not in session, or if the period ends on
or is immediately followed by a Monday that is such a holiday,
that weekend period of possession shall begin at 6:00 p.m. on
the Thursday immediately preceding the Friday holiday or
school holiday or end at 6:00 p.m. on that Monday holiday or
school holiday, as applicable.
Alternate weekend possession - In lieu of the weekend
possession described in the foregoing paragraph, SHARON HOLST
WINDHAM shall have the right to possession of the child not
more than one weekend per month of SHARON HOLST WINDHAM' s
choice beginning at 6:00 p.m. on the day school recesses for
the weekend and ending at 6:00 p.m. on the day before school
resumes after the weekend.
Except as otherwise explicitly
provided in this Standard Possession Order, if such a weekend
period of possession by SHARON HOLST WINDHAM begins on a
Friday that is a school holiday during the regular school term
or a federal, state, or local holiday during the summer months
when school is not in session, or if the period ends on or is
immediately followed by a Monday that is such a holiday, that

-18-

Volume

2:7-- 01{:�ge /t0

-

35

Without Written Notice by April 1 - If SHARON HOLST'
WINDHAM does not give WILLIAM M. WINDHAM, JR. written notice
by April 1 of a year specifying an extended period or periods
of summer possession for that year, SHARON HOLST WINDHAM shall
have possession of the child for forty-two consecutive days
beginning at 6:00 p.rn. on June 15 and ending at 6:00 p.m. on
July 27 of that year.
7.
Child's Birthday - If SHARON HOLST WINDHAM is not
otherwise entitled under this Standard Possession Order to
present possession of the child on the child's birthday,
SHARON HOLST WINDHAM shall have possession of the child and
the child's siblings beginning at 6:00 p.m. and ending at 8:00
p.m. on that day, provided that SHARON HOLST WINDHAM picks up
the child from WILLIAM M. WINDHAM, JR. 's residence and returns
the child to that same place.
8.
Mother's Day Weekend - Each year, beginning at 6:00
p.m. on the Friday preceding Mother's Day and ending at 6:00
p.rn. on Mother's Day, provided that if SHARON HOLST WINDHAM is
not otherwise entitled under this Standard Possession Order to
present possession of the child, she shall pick up the child
from WILLIAM M. WINDHAM, JR. 's residence and return the child
to that same place.
Notwithstanding the weekend periods of possession ORDERED
for

SHARON HOLST WINDHAM,

WILLIAM M.

WINDHAM,

JR.

it
shall

is

explicitly ORDERED that

have

a

superior

right

of

possession of the children, AARON C. WINDHAM and MATTHEW E.
WINDHAM, as follows:
1.
Christmas Holidays in Odd-Numbered Years - In odd
numbered years, beginning at 6:00 p.rn. on the day the child is
dismissed from school for the Christmas school vacation and
ending at noon on December 26.
2.
Christmas Holidays in Even-Numbered Years - In even
numbered years, beginning at noon on December 26 and ending at
6:00 p.m. on the day before school resumes after that
Christmas school vacation.
3.
Thanksgiving in Even-Numbered Years - In even
numbered years, beginning at 6:00 p.m. on the day the child is
dismissed from school for the Thanksgiving holiday and ending
at 6:00 p.m. on the following Sunday.
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4.
Summer Weekend Possession by WILLIAM M. WINDHAM, JR.
- If WILLIAM M. WINDHAM, JR. gives SHARON HOLST WINDHAM
written notice by April 15 of a year, WILLIAM M. WINDHAM, JR.
shall have possession of the child on any one weekend
beginning at 6:00 p.m. on Friday and ending at 6:00 p.m. on
the following Sunday during any one period of possession by
SHARON HOLST WINDHAM during SHARON HOLST WINDHAM's extended
summer possession in that year, provided that if a period of
possession by SHARON HOLST WINDHAM in that year exceeds thirty
days, WILLIAM M. WINDHAM, JR. may have possession of the child
under the terms of this provision on any two nonconsecutive
weekends during that period and provided that WILLIAM M.
WINDHAM, JR. picks up the child from SHARON HOLST WINDHAM and
returns the child to that same place.
5.
Extended Summer Possession by WILLIAM M. WINDHAM,
JR. - If WILLIAM M. WINDHAM, JR. gives SHARON HOLST WINDHAM
written notice by April 15 of a year, WILLIAM M. WINDHAM, JR.
may designate twenty-one days beginning no earlier than the
day after the child's school is dismissed for the summer
vacation and ending no later than seven days before school
resumes at the end of the summer vacation in that year, to be
exercised in no more than two separate periods of at least
seven consecutive days each, during which SHARON HOLST WINDHAM
shall not have possession of the child, provided that the
period or periods so designated do not interfere with SHARON
HOLST WINDHAM's period or periods of extended summer
possession.
6.
Child's Birthday - If WILLIAM M. WINDHAM, JR. is not
otherwise entitled under this Standard Possession Order to
present possession of the child on the child's birthday,
WILLIAM M. WINDHAM, JR. shall have possession of the child and
the child's siblings beginning at 6:00 p.m. and ending at 8:00
p.m. on that day, provided that WILLIAM M. WINDHAM, JR. picks
up the child from SHARON HOLST WINDHAM' s residence and returns
the child to that same place.
7.
Father's Day Weekend - Each year, beginning at 6:00
p.m. on the Friday preceding Father's Day and ending at 6:00
p. m. on Father's Day, provided that if WILLIAM M. WINDHAM, JR.
is not otherwise entitled under this Standard Possession Order
to present possession of the child, he shall pick up the child
from SHARON HOLST WINDHAM'S residence and return the child to
that same place.
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4.
Summer Weekend Possession by SHARON HOLST WINDHAM If SHARON HOLST WINDHAM gives WILLIAM M. WINDHAM, JR. written
notice by April 15 of a year, SHARON HOLST WINDHAM shall have
possession of the child on any one weekend beginning at 6:00
p.m. on Friday and ending at 6:00 p.m. on the following Sunday
during any one period of possession by WILLIAM M. WINDHAM, JR.
during WILLIAM M. WINDHAM, JR. 's extended surmner possession in
that year, provided that if a period of possession by WILLIAM
M. WINDHAM, JR. in that year exceeds thirty days, SHARON HOLST
WINDHAM may have possession of the child under the terms of
this provision on any two nonconsecutive weekends during that
period and provided that SHARON HOLST WINDHAM picks up the
child from WILLIAM M. WINDHAM, JR. and returns the child to
that same place.
5.
Extended Summer Possession by SHARON HOLST WINDHAM If SHARON HOLST WINDHAM gives WILLIAM M. WINDHAM, JR. written
notice by April 15 of a year, SHARON HOLST WINDHAM may
designate twenty-one days beginning no earlier than the day
after the child's school is dismissed for the summer vacation
and ending no later than seven days before school resumes at
the end of the summer vacation in that year, to be exercised
in no more than two separate periods of at least seven
consecutive days each, during which WILLIAM M. WINDHAM, JR.
shall not have possession of the child, provided that the
period or periods so designated do not interfere with WILLIAM
M. WINDHAM, JR. 's period or periods of extended summer
possession.
6.
Child's Birthday - If SHARON HOLST WINDHAM is not
otherwise entitled under this Standard Possession Order to
present possession of the child on the child's birthday,
SHARON HOLST WINDHAM shall have possession of the child and
the child's siblings beginning at 6:00 p.m. and ending at 8:00
p.m. on that day, provided that SHARON HOLST WINDHAM picks up
the child from WILLIAM M. WINDHAM's residence and returns the
child to that same place.
7.
Mother's Day Weekend - Each year, beginning at 6:00
p.m. on the Friday preceding Mother's Day and ending at 6:00
p.m. on Mother's Day, provided that if SHARON HOLST WINDHAM is
not otherwise entitled under this Standard Possession Order to
present possession of the child, she shall pick up the child
from WILLIAM M. WINDHAM, JR. 's residence and return the child
to that same place.
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..
SHARON HOLST WINDHAM shall have the right of possession
of the child, MEGAN ELIZABETH WINDHAM, at all other times not
specifically designated in this Standard Possession Order for
WILLIAM M. WINDHAM.
(e)

General Terms and Conditions
Except as otherwise explicitly provided in this Standard

Possession Order, the terms and conditions of possession of
the child that apply regardless of the distance between the
residence of a parent and the child are as follows:
1.
Surrender of Child - WILLIAM M. WINDHAM, JR. is
ORDERED to surrender the children, AARON C. WINDHAM AND
MATTHEW E. WINDHAM to SHARON HOLST WINDHAM at the beginning of
each period of SHARON HOLST WINDHAM' s possession at the
residence of WILLIAM M. WINDHAM, JR.
SHARON HOLST WINDHAM is ORDERED to surrender the child, MEGAN
ELIZABETH WINDHAM, to WILLIAM M. WINDHAM, JR. at the beginning
of each period of WILLIAM M. WINDHAM, JR.'s possession at the
residence of WILLIAM M. WINDHAM.
2.
Return of Child by SHARON HOLST WINDHAM - SHARON
HOLST WINDHAM is ORDERED to return the children, AARON C.
WINDHAM AND MATTHEW E. WINDHAM to the residence of SHARON
HOLST WINDHAM at the end of each period of possession.
WILLIAM M. WINDHAM, JR. is ORDERED to return the child, MEGAN
ELIZABETH WINDHAM to the residence of SHARON HOLST WINDHAM at
the end of each period of possession.
3.
Surrender of Child by SHARON HOLST WINDHAM - SHARON
HOLST WINDHAM is ORDERED to surrender the child to WILLIAM M.
WINDHAM, JR., if the child is in SHARON HOLST WINDHAM' s
possession or subject to SHARON HOLST WINDHAM's control, at
the beginning of each period of WILLIAM M. WINDHAM, JR.' s
exclusive periods of possession, at the place designated in
this Standard Possession Order.
4.
Return of Child by WILLIAM M. WINDHAM, JR. - WILLIAM
M. WINDHAM, JR. is ORDERED to return the child to SHARON HOLST
WINDHAM, if SHARON HOLST WINDHAM is entitled to possession of
the child, at the end of each of WILLIAM M. WINDHAM, JR. 's
exclusive periods of possession, at the place designated in
this Standard Possession Order.
-26-
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5.
Personal Effects - Each conservator is ORDERED to
return with the child the personal effects that the child
brought at the beginning of the period of possession.
6.
Designation of Competent Adult - Each conservator
may designate any competent adult to pick up and return the
child, as applicable. IT IS ORDERED that a conservator or a
designated competent adult be present when the child is picked
up or returned.
7.
Inability to Exercise Possession - Each conservator
is ORDERED to give notice to the person in possession of the
child on each occasion that the conservator will be unable to
exercise that conservator's right of possession for any
specified period.
8.
Written Notice - Written notice shall be deemed to
have been timely made if received or postmarked before or at
the time that notice is due.
This concludes the Standard Possession Order.
Duration.
The periods of possession ordered above apply to each child
the subject of this suit while that child is under the age of
eighteen years and not otherwise emancipated.
Child Support.
IT IS ORDERED that no child support be paid by either party
for the children the subject of this suit.
Health Care.
IT IS ORDERED that health insurance shall be provided for the
children as follows:
1.

WILLIAM M.

WINDHAM,

JR.' s Responsibility - It is the

intent and purpose of this decree that WILLIAM M. WINDHAM,
shall, at all times, provide health insurance for the children.

JR.
IT

IS THEREFORE ORDERED that, WILLIAM M. WINDHAM, JR. shall provide
health insurance for the parties' children until the children reach
-27-
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If health insurance coverage for the children is provided
through

a health maintenance organization

(HMO)

or

preferred

provider organization (PPO), the parties are ORDERED to use health
care providers who are employed by the HMO or approved by the PPO
whenever feasible.

If health-care expenses are incurred by using

that HMO or PPO plan, WILLIAM M. WINDHAM, JR. is ORDERED to pay 50%
percent and SHARON HOLST WINDHAM is ORDERED to pay 50% percent of
all reasonable and necessary heal th-care expenses not paid by
insurance and incurred by or on behalf of the parties' children,
including, without limitation, any copayments for office visits or
prescription drugs, the yearly deductible, if any, and medical,
surgical, prescription drug, mental health-care services, dental,
eye care, ophthalmological, and orthodontic charges, for as long as
child support is payable under the terms of this decree.

If a

party incurs health-care expenses for a child by using the services
of health-care providers not employed by the HMO or approved by the
PPO, except in an emergency, without the written agreement of the
other party, the party incurring the services is ORDERED to pay
100% percent and the other party is ORDERED to pay 0% percent of
all reasonable and necessary heal th-care expenses not paid by
insurance and incurred by or on behalf of the parties' children, as
set out above.

If a party incurs health-care expenses for a child

by using the services of health-care providers not employed by the
HMO or approved by the PPO in an emergency or with the written
agreement of the other party, the party incurring the services is
ORDERED to pay 50% percent and the other party is ORDERED to pay
-29-
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5.

Exclusions - The provisions above concerning uninsured

expenses shall not be interpreted to include expenses for travel to
and from the health-care provider or nonprescription medication.
6.

Reasonableness

of

IT

Charges

ORDERED

IS

that

reasonableness of the charges for health-care expenses shall be
presumed

on

presentation

of

the

bill

to

a

party

and

that

disallowance of the bill by a health insurer shall not excuse that
party's obligation to make payment or reimbursement as otherwise
provided herein.
7.

Information

Required

-

IT

IS

ORDERED

that

a

party

providing health insurance shall furnish to the other party and the
local domestic relations office the following information no later
than the thirtieth day after the date the notice of the rendition
of this decree is received:
(a)

the

Social

Security

number

of

the

party

providing

insurance;
(b)

the name

and address

of the employer of the party

providing insurance;
(c)

whether

the

employer

is

self-insured

or

has

health

insurance available;
(d)

proof that health insurance has been provided for the

children; and
(e)

the name of the health insurance carrier, the number of

the policy, a copy of the policy and schedule of benefits, a health
insurance membership card, claim forms, and any other information
necessary to submit a claim or, if the employer is self-insured, a
-31-

:;>7, ale /3

\J o\ume-�--

48

Redacted

Redacted

Redacted
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Property to Wife.
IT IS ORDERED AND DECREED that the wife, SHARON HOLST WINDHAM,
is awarded the following as her sole and separate property, and the
husband is divested of all right, title, interest, and claim in and

to that property:
W-1. All household furniture,
art

objects,

collectibles,

furnishings, fixtures, goods,

appliances,

and

equipment

in

the

possession of the wife or subject to her sole control, including
the furnishings agreed by husband to give to wife.
W-2. All clothing, jewelry, and other personal effects in the
possession of the wife or subject to her sole control.
W-3. All sums of cash in the possession of the wife or subject
to her sole control,

including funds on deposit,

accrued but unpaid interest,

together with

in banks, savings institutions, or

other financial institutions, which accounts stand in the wife's
sole name or from which the wife has the sole right to withdraw
funds or which are subject to the wife's sole control.
W-4. All
unaccrued,

sums,

vested

whether matured or unmatured,
or

otherwise,

together

with

accrued or

all

increases

thereof, the proceeds therefrom, and any other rights related to
any profit-sharing plan, retirement plan, Keogh plan, pension plan,
employee stock option plan,

401(k) plan, employee savings plan,

accrued unpaid bonuses, disability plan, or other benefits existing
by reason of the wife's past, present, or future employment.
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Redacted

Redacted

Treatment/Allocation of Community Income for Year of Divorce.
IT IS ORDERED AND DECREED that, for the calendar year 2000,
each party shall file an individual income tax return in accordance
with the Internal Revenue Code.
IT IS ORDERED AND DECREED that for calendar year 2000, each
party shall indemnify and hold the other party and his or her
property harmless from any tax

liability associated

with the

reporting party's individual tax return for that year unless the
parties have agreed to allocate their tax liability in a manner
different from that reflected on their returns.
IT IS ORDERED AND DECREED that each party shall furnish such
information to the other party as is reguested to prepare federal
income tax returns for 2000 within thirty days of receipt of a
written request for the information, and in no event shall the
available information be exchanged later than March 1, 2001.

As

requested information becomes available after that date, it shall
be provided within ten days of receipt.
IT IS ORDERED AND DECREED that all payments made to the other
party in accordance with the allocation provisions for payment of
federal income taxes contained in this Decree of Divorce are not
deemed income to the party receiving those payments but are part of
the property division and necessary for a just and right division
of the parties' estate.
10.

Court Costs
IT IS ORDERED AND DECREED that costs of court are to be borne

by the party who incurred them.
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Tab 3

Redacted

continue until the death of WILLIAM M. WINDHAM, JR. or SHARON
HOLST WINDHAM.
IT IS FURTHER ORDERED AND DECREED that since SHARON HOLST

WINDHAM is entitled to a percentage of any cost of living
increase in the benefits paid by the Federal Employment

Retirement System that WILLIAM M. WINDHAM, JR. shall send to
SHARON HOLST WINDHAM, at 1809 Picton, Rockport, Texas 78382 or
such other address as she may from time to time provide in
writing to WILLIAM M. WINDHAM, JR., a copy of each retired pay
voucher that she receives in the future.
WILLIAM M. WINDHAM, JR. will be eligible for retirement
benefits under the Federal Employment Retirement System based on
nis civil service employment.

SHARON HOLST WINDHAM is entitled

to a share of WILLIAM M. WINDHAM, JR.'s gross monthly annuity
under the Federal Employment Retirement System to be computed as
follows:
"Calculated by multiplying one-half by a fraction, the
numerator of which is the amount of credited service
with the Plan earned by WILLIAM M. WINDHAM, JR. between
September 15, 1978 and December 12, 2000, the date of
this Order.

The denominator of which is the amount of

credited service by WILLIAM M. WINDHAM, JR. under the
Plan, and then multiplying that product by the benefit
that would otherwise be payable by the Plan to WILLIAM
M. WINDHAM, JR. or his designated beneficiary,
surviving spouse, or estate."
3
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2-10-17

From: kim@kimfrostlaw.com

To: 3613649410

1:56pm

p. 3

of 4

NO. A-OO-OU9-CV-C
WILLIAM M. WINDHAM
AND
SHARON HOLST WINDHAM

§
§
§
§
§

IN THE DISTRICT COURT
343RD JUDICIAL DISTRICT
ARANSAS COUNTY, TEXAS

ORDER VACATING QUALi°FiED DOMESTIC RELATIONS ORDER
On January 17, 2017 the Court heard this matter.
Appearances

Movant, WILLIAM M. WINDHAM, appeared in person and through attorney of record,
KIM FROST, and announced ready.
Respondent, SHARON HOLST WINDHAM, appeared in person and through attorney of
record, SABRINA GAYE CUEVAS, and announced ready.
Findings

The Court finds that the final decree of divorce signed by this Court on December 12,
2000 did not include a survivor's annuity award to Wife.
Additionally, the Court finds that the Qualified Domestic Relations Order signed by this
Courton June 12, 2001 did include a survivor's annuity award to Wife.
The Court therefore fmds that the Qualified Domestic Relations Order previously entered
sii.bsfantially changes the division of the parties community estate and is void because of said
discrepancy.
The Court, after considering the pleadings of the parties, evidence presented, case law
submitted, and argument of counsel, finds the Motion to Vacate Qualified Domestic Relations
Order should be granted.

;.1s-ra:r1�.-:;,$
Pam Heard, District Clerk
Co., Texas
�• Atn:a
Deputy
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Tab 6

NOTICE: THIS DOCUMENT
CONTAINS SENSITIVE DATA

18-0209

NO. A-00-0119-CV-C
SHARON H. WINDHAM

§
§
§
§
§

V.
WILLIAM M. WINDHAM, JR.

IN THE DISTRICT COURT
343RD JUDICIAL DISTRICT
ARANSAS COUNTY, TEXAS

ORIGINAL PETITION TO ENTER POSTDIVORCE DOMESTIC RELATIONS ORDER
1.

Discovery in this case is intended to be conducted under level 2 of rule 190 of the

Texas Rules of Civil Procedure.
2.

Petitioner objects to the assignment of this matter to an associate judge for a trial

on the merits or presiding at a jury trial.
3.

This suit is brought by Sharon H. Windham, Petitioner. The last three numbers of

Petitioner's driver's license number are xxx.

The last three numbers of Petitioner's Social

Security number are 419.
Respondent is William M. Windham, Jr..
Service may be effectuated by serving Kim Frost, attorney for William M. Windham, Jr.
4

On December 12, 2000, this Court rendered a decree of divorce dissolving the

marriage of Petitioner and Respondent. The Court subsequently entered a domestic relations
order on or about June 12, 2001 which divided the Civil Service Retirement System benefit for
the Parties. The Court then vacated said order on or about February 17, 2017. Petitioner
requests the Court to render and sign a domestic relations order that effectuates the division of
property as set out in the decree of divorce.
5.

It was necessary to secure the services of Michael Villa, a licensed attorney, to

enforce and protect the rights of Sharon H. Windham. Respondent should be ordered to pay
1
Electronically Filed
7/25/2018 10:48 AM
District Clerk,
Pam Heard
4
Aransas County, Texas
By: Suzy Ward

reasonable attorney's fees, expenses, and costs, and a judgment should be rendered in favor of
the attorney and against Respondent and be ordered paid directly to the undersigned attorney,
who may enforce the judgment in the attorney's own name. Petitioner requests postjudgment
interest as allowed by law.
Petitioner prays that citation and notice issue as required by law, that the Court render
judgment for Petitioner to be awarded 50% of Respondent's retirement as of December 12, 2000,
for attorney's fees, expenses, costs, and interest, and for all further relief authorized by law.
Respectfully submitted,
Villa & White, L.L.P.
1100 N.W. Loop 410, Suite 802
San Antonio, Texas 78213
Tel: (210) 225-4500
Fax: (210) 212-4649

By:/s/ Michael Villa
Michael Villa
State Bar No. 00788819
mikevilla@villawhite.com
Attorney for Petitioner

2
5

Automated Certificate of eService
This automated certificate of service was created by the efiling system.
The filer served this document via email generated by the efiling system
on the date and to the persons listed below. The rules governing
certificates of service have not changed. Filers must still provide a
certificate of service that complies with all applicable rules.
Matthew McGowan
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Envelope ID: 44314963
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