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Statement of the Case
This appeal arises from a divorce suit brought by Carmen Lopez
(“Carmen”) against Harral Roberts (“Harral”). After persuading Harral
that she wanted to reconcile, Carmen obtained a default divorce from him
and was awarded a disproportionate amount of the marital estate, as well
as separate property belonging to Harral. (CR 8-17, 182-190) Harral filed
a petition for bill of review in the original divorce cause, which was
denied. (CR 201-214, 215) Harral then filed a second petition for bill of
review, which was dismissed. (CR 4-35, 216-258, 270-272)
Statement Regarding Oral Argument
Appellant believes that due to the complexity of the issues
regarding the bill of review proceedings below that the Court would be
greatly aided by holding oral arguments in this case.
Issue Presented
Did the trial court err and abuse its discretion by dismissing Harral
Roberts’ Petition for Bill of Review?
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Statement of Facts
On December 22, 2013 Edward Harral Roberts (“Harral”) was in a
serious accident while riding a bicycle when a pizza delivery truck ran
over him. (CR 182-190) As a result of this incident he suffered serious
head and neck injuries, as well as continuing memory loss problems. (CR
182-190) He filed suit to recover personal injury damages from the pizza
restaurant and the driver on May 7, 2014. (CR 182-190)
Also, sometime in 2014, he met his future wife, Carmen S. Lopez
(“Carmen”) over the internet. (CR 182-190) At the time she lived in San
Luis Potosi, Mexico and was a Mexican citizen. (CR 182-190) Eventually
they met in person and began dating. (CR 182-190) His personal injury
lawsuit eventually settled in October 2015. (CR 182-190) His relationship
with Carmen progressed quickly and they were married on November 6,
2015. (CR 182-190) The following month, Harral received his personal
injury settlement proceeds totaling approximately $22,000.00. (CR 182190) After they were married, Harral helped Carmen apply to become a
citizen of the United States and she was on immigration probation
beginning in 2016 for three years, but she never completed it. (CR 182190) He paid $1,200 for her federal government application fees and paid
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$1,500 for an immigration lawyer. (CR 182-190) Harral’s mother also
helped by sponsoring Carmen on her federal immigration forms. (CR 182190)
Carmen wanted to start a restaurant in the home Harral owned
before they married, located at 360 Medina Street, Eagle Pass, Texas.1
(CR 182-190; App. Tab B) Thus, in early 2016, using Harral’s $22,000.00
in personal injury settlement funds, they remodeled his home to make it
into a restaurant. (CR 182-190) His mother also gave Harral another
$8,000 to finish remodeling. (CR 182-190) Carmen contributed only
$8,000 to the remodeling of the home using money that she personally
brought across the bridge from Mexico in cash. (CR 182-190)
The remodeling that was done included replacing the roof, replacing
the floor with a new cement floor, and adding two toilets, but Carmen did
not want to include any shower in the house because it was going to be a

As of January 1, 2016, the home was valued by the Maverick County Appraisal
District at $80,200.00. See App. Tab B. Appellant requests this Court to take judicial
notice of the appraisal printout from the Maverick County Appraisal District and the
values shown therein under Rule 201 because the value can be easily ascertained
through the Maverick County Appraisal District's website. Tex.R.Evid. 201(b)(2)
(“The court may judicially notice a fact that is not subject to reasonable dispute
because it ... can be accurately and readily determined from sources whose accuracy
cannot reasonably be questioned.”); Hearn v. Deutsche Bank Nat. Tr. Co., 3:13-CV2417-B, 2013 WL 6079460, at *4–5 (N.D. Tex. Nov. 18, 2013).
1
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restaurant, not a home. (CR 182-190) While they remodeled, they lived
in a cabin in the back of the lot that they built at a cost of $10,000. (CR
182-190) In addition to the remodeling they purchased an industrial
stove, valued at $3,000. (CR 182-190) Harral already owned an antique
refrigerator, valued at $5,000, other appliances valued at $8,000,
cookware valued at $1,000, and the furniture that was ultimately used
for the restaurant valued at $4,000. (CR 182-190)
The restaurant, named Corazón Verde, opened on about October
13, 2016 for business. (CR 182-190) The business was completely in
Carmen’s own name and she had her own checking business account. (CR
182-190) She frequently sent money that she made from the business to
her separate bank account in Mexico, an account to which Harral had no
access. (CR 182-190) The business was primarily cash and the income
was often not fully reported by Carmen. (CR 182-190)
Eventually, Carmen met a man from Missouri over the internet and
they became involved. (CR 182-190) Harral was not aware of this but
eventually Carmen left Harral for the Missouri man. (CR 182-190) A few
months before Carmen left, she quit taking debit and credit cards
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accepting only cash payments at the restaurant. (CR 182-190) To avoid
taxes, she hired employees from Mexico, including her son. (CR 182-190)
Harral works in the oil industry and on about January 9, 2017 he
left to work in the oilfields in West Texas for an extended period of time.
(CR 182-190) While he was gone, Carmen took all the money from all
bank accounts including joint accounts with Harrel and placed it into her
Mexican bank account. (CR 182-190) She maxed out all of their credit
cards, and left Harral with all the taxes to pay on the business. (CR 182190) She also rented a U-Haul and a moving crew from Missouri while
Harral was gone and took all of his mother’s jewelry, worth about $8,000,
all the restaurant appliances, cookware and Harral’s furniture valued at
about $22,000 and antiques that belonged to Harral prior to their
marriage valued at $8,500. (CR 182-190)
All that was left was the house, which was completely empty of
furniture and appliances, and unusable as a residence, and two vehicles.
(CR 182-190) One vehicle was a 2001 Ford Truck that Harral had paid
for in full and had titled in his name before we were married, worth about
$2,000.00 at the time of the divorce. (CR 182-190) The other was a 2007
Saturn Relay mini-van that they had purchased for $8,500 and financed
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while they were married. (CR 182-190) At the time of the divorce, they
still owed $4,500 on the car and Harral was still making payments on it,
but it was only worth about $1,800 by that time. (CR 182-190) As a result,
Harral had to buy all new furniture and appliances for his home. (CR
182-190) To make the home useable as a residence again, he had to spend
$4,000 for a contractor to put a shower in the house and another $1,000
for a plumber to change the plumbing from a toilet to a shower. (CR 182190)
Carmen filed for divorce from Harral on March 28, 2017.2 (App. Tab
C) In her divorce petition, the sole ground for divorce alleged was
insupportability,

no

other.

Id.

Nonetheless,

she

requested

a

reimbursement to her “separate estate for funds or assets expended by
[her] separate estate for the benefit of the community.” Id. Despite
having taken all their money, used up all the credit cards, removed
jewelry, appliances, antiques and left unpaid state taxes for the business,

The divorce lawsuit was a separate lawsuit from the underlying bill of review
lawsuit. The divorce case was styled In the Matter of the Marriage of Carmen S.
Lopez Roberts and Edward Horral [sic] Roberts, Cause No. 17-03-34152 and
although the pleadings indicate it was pending in the 293 rd Judicial District of
Maverick County, Texas, according to the Maverick County Clerk’s office, it was
actually filed in the 365th. Harral requests this Court to take judicial notice of the
entire court’s file in that case under Tex. R. Evid. 201, including the pleadings in the
case that are included in the Appendix to this brief.
2
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Carmen claimed that her separate estate had not been adequately
compensated for or benefited from the expenditure of her separate
estate’s funds or assets and that Harral would be unjustly enriched as a
consequence. Id. In addition to everything else that Carmen did when she
left, Harral was forced to spend thousands of dollars to remodel the home
again back from a restaurant into a place that he could reside. (CR 182190) Among other things, he had to install a shower and to replace the
appliances she took. (CR 182-190) And of course, he had to buy new
furniture. (CR 182-190)
Harral was served with the petition for divorce on April 6, 2017.
Sixty days later, on June 6, 2017 Carmen appeared at a default divorce
hearing. (CR 192-200) Harral had no notice of this hearing and Carmen
never told him about it. (CR 182-190) The transcript of that brief hearing
reveals that Carmen testified that she and Harral had acquired two
vehicles as community property while they were married. (CR 192-200)
Specifically, Carmen was asked:
Q Now, you did accumulate some community property, correct?
A Yes.
Q And those were two vehicles, correct?
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A Yes.
Q Do you recall what the make and model of the two vehicles are?
A Yes.
Q Could you please tell the Court what those are?
A It's a truck Ford, 2009; a van, it's an American model. I don't
remember the make.
Q Who is in possession of the vehicles?
A My husband, my actual husband.
Q And you're okay with the Court awarding him those two
vehicles, correct?
A No. I would want one for me -- well, actually I would want
money, you know, cash.
Q I'm not there yet. So, you're okay with the Court awarding him
those two vehicles, correct?
A Yes.
Q In lieu of you keeping a vehicle, you're asking the Court to
award you $9,000, correct?
A Yes.
Q That's for the value of the vehicles because they are valuable,
correct?
A Yes.
(CR 196-197)
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Thus, Carmen claimed she was entitled to $9,000 as payment from
Harral because she was “giving” him the vehicles. (CR 196-197) She also
testified that she invested her separate property into his separate
property home and the community business in the amount of $59,000.
(CR 197-198) Although she claimed that she “had proof from all the
receipts from the money [she] invested,” they were not presented as
exhibits, explained, admitted, or provided to the court or court reporter.
(CR 198) She requested the court order that the total of $68,000 be paid
by Harral within 30 days of entry of the judgment. (CR 198) Carmen
never told Harral that this hearing had taken place. (CR 182-190)
Nineteen days later, on June 25, 2017, Harral’s mother passed
away. (CR 182-190) Soon after that, Carmen contacted Harral and
repeatedly called and talked to him and telling him that she wanted to
get back together with him, that she was not going to proceed with the
divorce, and that instead, she wanted to reconcile with him. (CR 182-190)
Harral believed Carmen, still having no idea that a divorce hearing had
already been held. (CR 182-190) Based on her misrepresentations, Harral
believed that Carmen was not going to go through with the divorce but
instead, that they were going to reconcile. (CR 182-190)

18

Without Harral’s knowledge, a Final Decree of Divorce was entered
on August 14, 2017. (CR 8-17) In it the court ordered that the marriage
was dissolved on the ground of insupportability and it divided the marital
estate in what it called a “just and right division.” Id. Carmen was
awarded $9,000, ostensibly for the cars and a lien for reimbursement
“from the community estate for improvements on the home and
investments made in the community business” in the amount of
$59,000.00.3 Id. She was awarded a judgment in that amount and an
equitable lien in Harral’s separate real property located at 360 Medina
Street. Id. The decree recited that “this award for reimbursement is part
of the division of community property between the parties…” Id.
A Rule 306a notice of judgment was never sent to Harral. (CR 186;
App. Tab D) Carmen filed a motion to enforce the judgment on October
24, 2017; long after the judgment became final and after it was too late
for Harral to file a motion for new trial. (CR 65-73) Because of his work
in the oilfields Harral did not get served until 45 days later, on December
8, 2017. (CR 73) This was the first that Harral knew of a divorce decree

The home was valued by the Maverick County Appraisal District at $125,210 as of
January 1, 2017 and at $117,600 as of January 1, 2018, for a total ultimate increase
from 2016 of $37,400. It has remained at $117,600 since 2018. See App. Tab B.
3
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having been entered. (CR 182-190) Four days later, on December 12,
2017, Harral filed an answer to the enforcement motion and an Original
Petition for Bill of Review in the divorce case, cause number 17-03-34152MCVAJA in the 365th Judicial District Court of Maverick County, Texas.
(App. Tabs D, E) Harral amended the petition for bill of review twice, and
in his Second Amended Petition for Bill of Review added an Affidavit of
Statement of Facts by Harral Roberts. (App. Tabs D, F, G)
In his sworn bill of review petition, Harral contended that he was
prevented by Carmen from asserting rights to a greater share of the
marital estate than awarded in the decree because her reimbursement
claim regarding the improvements was not accurate, but overvalued.
(App. Tabs F, G) He also contended that Carmen had given him the
impression both verbally and through acts of reconciliation that the
divorce was not going forward and that he had relied upon her
representations to his detriment and did not file an answer or appear. Id.
Further, he argued that he was defrauded into believing the divorce was
not going forward. Id. As a result, he contended, his failure to pursue any
remedies was not the result of his negligence or fault. Id. He sought a
just and right division of the marital estate. Id.
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In her response to his bill of review, Carmen contended that Harral
“had failed to invoke the jurisdiction of the Court by properly filing a
pleading, which specifically outlines what fraud, accident or wrongful act
of the opposing party which was [sic] unmixed with his own negligence
resulted [sic] in the opposed judgment. (App. Tab H) Moreover, [he] failed
to plead or prove that he exhausted all available relief.” Additionally, she
argued that he “did not avail himself of all available legal remedies.
Consequently, this Court has no jurisdiction.” Id. Carmen, however, did
not file any special exceptions to Harral’s Petition, she did not file a plea
to the jurisdiction, or a motion for summary judgment. (App. Tab D)
On April 5, 2018 a hearing was held on Harral’s bill of review
petition before Judge Bonnie Reed. (CR 201-214) Carmen argued that the
court had no jurisdiction to hear the bill of review because it “has to be
filed in an independent, separate suit filed under a different cause
number.” (CR 204) She contended that because Harral’s bill of review was
filed under the original and same cause number as the divorce action,
there was no jurisdiction. (CR 206, 210) During the hearing, the court
asked whether there was service on Harral, and Carmen responded that
there was. (CR 207) Harral pointed out that none of these arguments

21

were raised in Carmen’s response to the bill of review and that he had
filed an uncontroverted affidavit with his bill of review petition. (CR 20708) Carmen claimed that the affidavit was improper, and that sworn
testimony and a “full blown hearing” was required at that stage. (CR 211)
After hearing argument of counsel, the court denied the bill of review
signing an order the same day. (CR 212, 215).
The following day, Harral re-filed his Original Petition for Bill of
Review and Affidavit of Statement of Facts in a new lawsuit, numbered
18-04-35492-MCVAJA and it was assigned to the 365th Judicial District
court of Maverick County, Texas. (CR 4-35) In this petition and affidavit,
Harral again alleged that he was prevented from asserting rights to a
greater share of the parties’ marital estate than he was awarded. Id.
Further, he alleged that when they separated, Carmen “emptied the bank
accounts of Mr. Roberts and took community assets from the house on a
U-Haul truck.” Id. He also alleged that he was “given the impression both
verbally and the acts of reconciliation [by Carmen] that the divorce was
not going forward, based on their reconciliation.” Id. Consequently,
Harral believed that the divorce was going to cease, which caused him to
lower his guard and not answer the lawsuit. Id. He stated that he did not
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receive notice from the clerk’s office of the final hearing that took place
on June 6 or of the entry of the default judgment in August. Id.
Carmen filed an answer and an amended answer to the bill of
review asserting the defense of res judicata. (CR 36-40, 41-84) She also
filed a response to the bill of review that made the exact same arguments
that her response to the first one made; namely that there was no
jurisdiction, that his petition was not specific enough, and that he did not
avail himself of all available legal remedies after the divorce judgment.
(CR85-124) It also asserted the defense of res judicata. Id. However,
Carmen again failed to specially except to the petition, despite arguing it
did not make sufficient allegations for a bill of review petition.
A hearing was held on Harral’s bill of review on June 23, 2020
before the Honorable Judge Amado Abascal. (RR 1-43) The court spent a
great deal of time trying to discern from counsel whether or not the first
hearing was a substantive hearing on the merits. Harral took the position
that it was only a hearing on the procedural issue of whether the bill of
review had improperly been filed in the same cause number as the
divorce. Carmen took the position that they had a “full-blown hearing in
front of Judge Reed,” and that it was not only regarding a procedural
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error because Judge Reed “inquired whether Mr. Roberts had been
personally served or not…” (RR 12-13)
The court observed that Carmen had argued that the court had no
jurisdiction and asked again whether there was “actually a hearing on
the substantive issues in the petition,” adding that he did not see it in
the transcript. (RR 15) He pointed out that her “whole argument at that
hearing” was that the court had no jurisdiction. (RR 17) But Carmen
contended that she made another argument as well: that Harral “did not
prove he has a meritorious defense because he was personally served in
the case and failed to file a response.” (RR 17-18) She also contended that
Harral had not shown a prima facie defense, which had to be shown
before the trial on the bill of review could be conducted.
Harral argued that he had put on evidence of a meritorious defense
and it had not been rebutted, so he was entitled to go forward with the
bill of review. The court again attempted to discern whether there had
been a hearing on the merits of the bill of review. Carmen argued that
because Harral was personally served, he was barred from filing a bill of
review “under certain things…” (RR 27-28) The court then inquired
“what if they’re made to believe that the proceedings are not going to go
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forward because the parties have reconciled?” (RR 28) In response,
Harral argued that promises of reconciliation equaled extrinsic fraud on
Carmen’s part. Ultimately the court found that the ruling in the first bill
of review, which was silent as to whether it was based on procedural or
substantive grounds should be accepted, had been adjudicated and that
it was no longer subject to consideration by the court. Consequently, the
court dismissed Harral’s bill of review. (CR 270-274) Harral filed a
verified motion for new trial on August 10, 2020. (CR 146-260)
Summary of the Argument
This case presents an odd circumstance in which Harral filed a bill
of review after Carmen obtained a default divorce that he did not learn
about until a motion to enforce was filed. Because his bill of review was
filed in the original divorce cause, instead of a new cause of action,
Carmen argued that there was no jurisdiction and his bill of review must
be dismissed. Apparently the court believed this and dismissed that bill
of review without even considering any of Harral’s allegations;
presumably because it was filed in the wrong cause number. However,
this is not an appropriate remedy for filing a bill of review in the wrong
case: transfer is.
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Then Harral refiled his petition for bill of review in a new cause,
and the correct district court. However, Carmen opposed his petition
claiming that the first denial was res judicata to Harral’s attempt to refile
his bill of review in a new cause number and the proper court. The trial
court apparently decided that it should not disturb the other judge’s
ruling, despite the fact that it was based on Harral having misfiled the
first bill of review in the divorce case. As such the trial court dismissed
Harral’s second bill of review, without any interest in considering the
merits of the petition at all.
Although it is the second ruling being appealed here, the first ruling
is relevant because the second judge stated that he was not going to
disturb or contradict the first ruling. Both courts were wrong. Harral was
entitled to the consideration of whether he had alleged prima facie
evidence of a meritorious defense at each of those hearings—he was
afforded no such consideration. The first bill of review was wrongly
denied based on a technicality. When a bill of review is filed in the
original cause number the court shall not deny or dismiss it as a result,
but must take some action, such as having the clerk reassign it a new
cause number that does not elevate form over substance.

26

As to the second hearing, incredibly, Carmen argued res judicata
precluded the second bill of review, despite that her first argument in the
first proceeding was that it had been misfiled. For the trial court to
believe that the first ruling was res judicata placed Harral within a
procedural Catch-22. If his first filing must be denied because he needed
to file it in a new cause number, and then he complied with this
obligation, res judicata does not apply. There was no determination on
the merits in the first bill of review, and so dismissing the second one was
absolutely erroneous.
Argument
A.

Bill of review standards.
A bill of review is an independent, equitable proceeding brought by

a party to a previous action seeking to set aside a judgment in that action
that is no longer appealable or subject to a motion for new trial. Baker v.
Goldsmith, 582 S.W.2d 404, 406 (Tex.1979). To be entitled to relief on a
bill of review, a petitioner ordinarily must plead and prove that the
petitioner has: (1) a meritorious defense to the underlying claim, (2)
which the petitioner was prevented from making by the fraud, accident,
or wrongful act of the opposing party or by official mistake, (3) unmixed

27

with any fault or negligence on the part of the petitioner. Caldwell v.
Barnes, 154 S.W.3d 93, 96 (Tex.2004) (per curiam).
In a bill-of-review proceeding involving a direct attack not based on
lack of service of process of the petition in the prior case, the bill-of-review
proceeding ordinarily is a two-step process. See Baker, 582 S.W.2d at
408–09; Boateng v. Trailblazer Health Enterprises, L.L.C., 171 S.W.3d
481, 487–88 (Tex.App.–Houston [14th Dist.] 2005, pet. denied). First, the
trial court makes a determination, often based on a preliminary hearing,
as to whether the bill-of-review petitioner has presented prima facie proof
of the first bill-of-review element—a meritorious defense to the
underlying claim. See Baker, 582 S.W.2d at 408–09; Boateng, 171 S.W.3d
at 487–88.
This requirement is satisfied if the court determines that the
alleged meritorious defense is not barred as a matter of law and that the
bill-of-review petitioner will be entitled to judgment on retrial if no
evidence to the contrary is offered. See Baker, 582 S.W.2d at 408–09;
Boateng, 171 S.W.3d at 487–88. If the trial court concludes that the billof-review petitioner has not presented prima facie proof of a meritorious
defense, then the trial court should dismiss the petition based on this
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failure. See Baker, 582 S.W.2d at 408–09; Boateng, 171 S.W.3d at 487–
88. Second, if the bill-of-review petitioner has presented prima facie proof
of a meritorious defense, then the trial court may proceed with discovery
and trial regarding the merits of the bill-of-review petition. Maree v.
Zuniga, 502 S.W.3d 359, 362 (Tex. App.—Houston [14th Dist.] 2016, no
pet.).
The procedure for conducting a bill-of-review proceeding is set out
in Baker. See Jones v. Tex. Dep't of Protective & Regulatory Services, 85
S.W.3d 483, 487–88 (Tex. App.—Austin 2002, pet. denied). First, the billof-review complainant must file a petition alleging factually and with
particularity the three elements of a bill of review. Id. at 408. The
complainant must then present, as a pretrial matter, prima facie proof
to support the meritorious defense alleged in the petition. Id. The only
relevant inquiry at this preliminary stage is whether (1) the
complainant's defense is barred as a matter of law, and (2) the
complainant will be entitled to judgment on retrial if no evidence
to the contrary is offered. Id. at 408–09. This is a question of law for
the court. Id. at 409.
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In making its determination, the district court may consider
discovery documents, affidavits, and such other evidence that the court
admits under its discretion. Id. The bill-of-review defendant may also
present proof but is limited to showing that the meritorious defense is
barred as a matter of law; any factual questions arising out of
factual disputes are resolved in favor of the complainant at this
preliminary stage of the proceeding. Id. If the bill of review is denied, the
matter is determined in one step, and the order denying the bill of
review—whether by dismissal, summary judgment, or conventional
judgment—becomes a final order from which an appeal may be taken.
Alaimo v. U.S. Bank Trust National Association, 551 S.W.3d 212, 215
(Tex. App. – Fort Worth 2017, no pet.).
On the other hand, if the district court determines that the
complainant has presented a prima facie meritorious defense, then the
trial court should proceed to the adjudication of the remaining two issues,
(1) extrinsic fraud of the opposing party justifying the failure to present
the claim or defense that was (2) unmixed with the petitioner’s fault or
negligence. Martin v. Martin, 840 S.W.2d 586, 591 (Tex.App.-Tyler 1992,
writ denied).
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To establish the remaining two requisites for the granting of a bill
of review, the petitioner must do more than offer prima facie proof of their
existence. Id. The petitioner must assume the burden of proving to the
fact finder by a preponderance of the evidence that the judgment was
rendered as a result of the fraud, accident, or wrongful act of the opposite
party or official mistake, unmixed with the fault or negligence of the
petitioner. Baker, 582 S.W.2d at 409. The final judgment in a bill of
review should either 1) deny any relief to the bill of review petitioner, or
2) grant the bill of review and set aside the former judgment, insofar as
it is attacked, and substitute a new judgment which properly adjudicates
the entire controversy. Alaimo, 551 S.W.3d at 216.
A summary judgment may be granted against the bill of review
petitioner if the opponent can establish, as a matter of law, the absence
of any of the three elements. Kennell v. Kennell, 743 S.W.2d 299, 300
(Tex.App.—Houston [14th Dist.] 1987). However, it must be remembered
that only prima facie proof is required to establish a meritorious
claim or defense whereas the rendition of an improper judgment
because of the fraud or wrongful act of the successful party unmixed with
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the fault or negligence of the petitioner must be shown by a
preponderance of the evidence. Martin, 840 S.W.2d at 592.
B.

The trial court erred in denying Harral’s first bill-of-review.
In the initial bill of review hearing the court patently did not rule

on the merits of the bill of review. Carmen made only three arguments
responsive to Harral’s petition, and none of them went to the merits of
the case. First, Carmen argued the court had no jurisdiction over Harral’s
bill of review petition because the clerk had docketed it under the original
cause number for the divorce proceeding, instead of docketing it under a
new independent cause number.
Second, Carmen insinuated to the court that because Harral was
personally served with process in the divorce case that he was estopped
from pursuing a petition for bill of review.
Third, she argued in her pleading that Harral failed to file an
adequate pleading setting out the elements of a bill of review petition.
However, Carmen did not specially except to Harral’s petition or file a
summary judgment on his claims; instead she merely made a general
demurrer to Harral’s pleadings and requested a denial of his petition on
that basis.
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All of these arguments should have been rejected by the Judge
Reed, but in any case, they were all purely procedural grounds—the court
never considered the merits of Harral’s bill of review petition or his
meritorious defense in the first bill of review proceeding. Additionally,
the trial court did not even pretend to consider whether Harral had put
on prima facie evidence of a meritorious defense, as it was required to do
in the pretrial Baker hearing on his bill of review. Finally, there was
absolutely no contrary evidence offered by Carmen, and thus, Harral
succeeded in demonstrating that he would have obtained a more
favorable property division on retrial. See, e.g., Martin, 840 S.W.2d at
592. Denying his bill of review under these circumstances was a clear
abuse of discretion.
1.

The trial court abused its discretion by denying the
first bill of review petition because it was docketed in
the underlying divorce case instead of a separate
lawsuit.

The first bill of review petition was filed in the correct court—the
365th—but was docketed in case number 17-03-34152-MCVAJA, the
original underlying divorce proceeding. Carmen made no complaint
whatsoever about this alleged jurisdictional flaw in her pleadings. It was
not until she appeared at the hearing on the bill of review months after
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it was filed to make this argument. Specifically, Carmen took the position
that because Harral’s bill of review was supposed to be docketed
separately in a new and independent cause number, there was no
jurisdiction and the petition had to be dismissed. She never contended
this in her pleadings and instead made a jurisdictional objection orally at
the hearing. To the extent the trial court denied Harral’s bill of review on
this basis it abused its discretion.
Many courts have considered this issue, as it often comes up in the
somewhat confusing procedural territory of bill of review filings and
procedure. Uniformly, these courts have held that filing a bill of review
in the underlying case instead of a new lawsuit does not required
dismissal or denial. Rather, “numbering is a ministerial duty,” and where
this occurs, even though it is true the “bill of review should be given a
new docket number…even if it is given the number of the action in which
the judgment was rendered, it will not be dismissed for that reason.”
Chamberlain v. Alexander, Nos. 09-00-174-CV, 09-00-175-CV, 2001 WL
788408, *2 (Tex. App. – Beaumont 2001, no pet.); see also In re Thompson,
569 S.W.3d 169 (Tex. App. – Houston [1st Dist.] 2018, orig. proceeding)(a
bill of review should not be dismissed solely on the basis that it was
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misfiled in the same case as the challenged judgment, rather than in a
new action); Wells v. Maxey, No. C14-92-00789-CVG, 1993 WL 143364,
*3 (Tex. Civ. App. – Houston [14th Dist.] 1993, writ denied)(Where bill of
review was not filed in a separate independent action, court held “[a] bill
of review does not have to be docketed under a separate number in the
trial court. If the allegations are sufficient and the bill of review is given
the number of the action in which the judgment was rendered and the
document is mistakenly called a motion for new trial, or given some other
improper label, the bill of review does not have to be dismissed. We
find appellant's documents titled ‘Motion to Set Aside Unauthorized and
Mistaken Order of Dismissal, and for New Trial, Alternatively for Bill of
Review” and “Amended Petition for Bill of Review, and [Appellee's] Sixth
Amended Petition on the Merits’ constitutes a separate independent
action as a bill of review.”) (emphasis added) (internal citations
omitted); 5 McDonald & Carlson Tex. Civ. Prac. § 29:6 (2d. ed.) (“A bill of
review is a separate suit and should be given a new docket number,
although it will not be dismissed, assuming its allegations are
otherwise sufficient, if it is given the number of the action in which the
judgment was rendered and is mistakenly called a "motion for new trial,"
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or otherwise improperly labeled.”); Postell v. Texas Dep’t of Public
Welfare, 549 S.W.2d 425, 426-27 (Tex. Civ. App. – Fort Worth 1977, writ
ref’d n.r.e.) (where bill of review not filed as a separate action, court
refused to find it was not a valid bill of review and refused to dismiss it,
holding instead that in “such situation the trial court should transfer
it to an independent position on the docket”).
As the Texas Supreme Court has held, “the decisions of the courts
of appeals [should] turn on substance rather than procedural
technicality.” Blankenship v. Robins, 878 S.W.2d 138, 139 (Tex.1994)
(quoting City of San Antonio v. Rodriguez, 828 S.W.2d 417, 418
(Tex.1992)). In that vein, the court in Alaimo explained that this principle
also applied in trial courts and that as long as “bona fide” attempts are
made to invoke jurisdiction, jurisdiction should be considered invoked.
Alaimo, 551 S.W.3d at 218. A party’s inadvertent mistake in a bona fide
attempt to invoke a court’s jurisdiction should not result in such a harsh
consequence as dismissal. Id. At 218-19. Thus, when at least one court
faced with a bill of review plaintiff who did not filed it as a separate
independent lawsuit in a new cause number and style, refused to sever
that proceeding out of the underlying case was held to have abused its
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discretion and mandamus relief was available to the petitioner. See, e.g.,
Amanda v. Montgomery, 877 S.W.2d 482, 485 (Tex. Civ. App. – Houston
[1st Dist.] 1994, no writ). Because there is not a single case holding that
there is no jurisdiction over a bill of review that is inadvertently filed in
the same cause number as the underling case, to the extent the first bill
of review was denied on this basis it was an abuse of discretion.
The sole case that Carmen relied upon in the first hearing to
support her contention that the trial court had no jurisdiction over
Harral’s bill of review and that it should be dismissed was In the Interest
of JJ, 394 S.W.3d 76 (Tex. App. – El Paso 2012, no pet.). However, that
case is distinguishable for several reasons. First, it involved the issue of
timeliness of a notice of appeal following a denial of a bill of review, and
whether jurisdiction attached in the appellate court, which is not present
here. Second, the complaining party in the trial court filed a motion for
reconsideration of the bill of review denial, “which is not a pleading or a
valid substitute for one” rather than a motion for new trial. Id. at 81.
Third, and most importantly, the bill of review was not brought in the
court that rendered the previous judgment. Id. This is the issue
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that precluded jurisdiction over the bill of review by that court—not the
absence of a new independent cause of action and case number.
According to J.J., a “judgment under direct attack may only be
corrected by the court that rendered it, or by a higher court authorized to
review the judgment on appeal or by writ of error, another court of equal
jurisdiction has no power to correct the judgment.” Id., citing Solomon,
Lambert, Roth & Assoc., Inc. v. Kidd, 904 S.W.2d 896, 899-900 (Tex. App.
–Houston [1st Dist.] 1995, no writ). The court elaborated that this was not
to say that another court could not consider the bill of review. “Once
jurisdiction has attached in the proper court, the bill of review may be
transferred to another court, and the transferee court has the authority
to determine the merits of the bill of review.” Id. at 82. However, “absent
attachment of jurisdiction in the proper court and a valid transfer, a
court that did not render the original judgment under attack is
without subject matter jurisdiction to consider a bill of review
filed on its docket.” Id. (emphasis added). The situation in the instant
case was not like that in J.J.: the court rendering the divorce was the
365th and the court in which the bill of review was originally filed was the
365th. Moreover, the court in which the new bill of review was filed and
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docketed separately was also the 365th. The question of whether this
Court had jurisdiction over Harral’s first bill of review is a red herring
because it was filed in the same court that rendered the divorce. To the
extent his first bill of review was denied on this basis, it was an abuse of
discretion.
2.

Even if the first court believed it had no jurisdiction,
it was required to allow Harral the opportunity to
amend and had no discretion to dismiss his bill of
review with prejudice.

Though Carmen argued that the trial court had no jurisdiction over
the bill of review because it was filed in the same cause number as the
divorce, she was wrong. The court clearly had jurisdiction. But assuming
for the moment that Carmen was essentially arguing a plea to the
jurisdiction and the first trial court agreed there was no jurisdiction, it
should have dismissed the case, and it should have done so without
prejudice to the refiling of same.
A plea to the jurisdiction is a dilatory plea that seeks dismissal of a
case for lack of subject matter jurisdiction. Bland Indep. Sch. Dist. v.
Blue, 34 S.W.3d 547, 554 (Tex.2000). Whether a court has subject matter
jurisdiction is a legal question. State ex rel. State Dep't of Highways &
Pub. Transp. v. Gonzalez, 82 S.W.3d 322, 327 (Tex.2002); Mayhew v.
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Town of Sunnyvale, 964 S.W.2d 922, 928 (Tex.1998). A trial court must
grant a plea to the jurisdiction, after providing an appropriate
opportunity to amend, when the pleadings do not state a cause of
action upon which the trial court has jurisdiction. Harris County v. Sykes,
136 S.W.3d 635, 638–39 (Tex. 2004); see also Bybee v. Fireman's Fund
Ins. Co., 160 Tex. 429, 331 S.W.2d 910, 917 (1960) (citing Lone Star Fin.
Corp. v. Davis, 77 S.W.2d 711, 715 (Tex.App.-Eastland 1934, no writ)).
Based on Carmen’s arguments, this was such a case. Dismissal with
prejudice is improper when the plaintiff is capable of remedying the
jurisdictional defect. Sykes, 136 S.W.3d at 639; Dahl v. State, 92 S.W.3d
856, 862 (Tex. App. – Houston [14th Dist.] 2002, no pet.); see, e.g.
Christensen v. Chase Bank U.S.A., N.A., 304 S.W.3d 548, 554 (Tex. App.
– Dallas 2009, pet. denied) (discussing general rule that dismissal for
want of prosecution is without prejudice to refiling); Barns v. Deadrick,
464 S.W.3d 48 (Tex. App. –Houston. [1st Dist.] 2015, no pet.) (dismissal
for want of prosecution without prejudice is not an adjudication on the
merits, thus it is not a final judgment on the merits for purposes of res
judicata).
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3.

The trial court abused its discretion by denying the
first bill of review petition because Harral was not
contesting service.

At the first bill of review hearing, the trial court inquired as to
whether or not Harral had been personally served with process in the
underlying divorce case. Carmen responded that he had been served. To
the extent the trial court denied Harral’s bill of review on that basis, it
abused its discretion. There is nothing in the law regarding bill of review
holding that if the defendant in the underlying lawsuit is properly served
with personal service of the lawsuit that he is then estopped or precluded
from later pursuing a bill of review proceeding. In fact, the law regarding
bill of review proceedings is divided between those cases in which the bill
of review petitioner claims that he never received proper service of
process of the underlying suit, and those in which he did receive process.
The existence or absence of service determines the elements that must
be proven to obtain a bill of review.
Specifically, to obtain an equitable bill of review where no due
process violation is claimed—i.e., where the petitioner was properly
served with process—a petitioner must generally plead and prove: (1) a
meritorious defense to the underlying action; (2) which the petitioner was
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prevented from making by official mistake or by the opposing party's
fraud, accident, or wrongful act; (3) and that the judgement was not
rendered as a result of the petitioner’s own fault or negligence. Valdez v.
Hollenbeck, 465 S.W.3d 217, 226 (Tex. 2015).
However, “when a bill-of-review plaintiff claims a due process
violation for no service or notice, it is relieved of proving the first two
elements set out above.” Mabon Ltd. v. Afri-Carib Enterprises, Inc., 369
S.W.3d 809, 812 (Tex. 2012). Additionally, the third element, lack of the
petitioner’s fault or negligence, is conclusively established if
petitioner can prove it was never served with process. Id.; Maree, 577
S.W.3d at 605) (“if an equitable-bill-of-review plaintiff carries the burden
of proving that no process was served on the plaintiff, the plaintiff need
not prove the first two equitable-bill-of-review elements, and the law
will deem the plaintiff to have conclusively established the third
element.”); Garcia v. Ennis, 554 S.W.3d 209, 213 (Tex. App.—Fort
Worth 2018, no pet.) (“But when the plaintiff claims a due process
violation for no service, like Garcia does here, she is relieved of proving
the first two elements, and the third element is conclusively established
if the plaintiff can prove that service of process was invalid.”).
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Unquestionably, a bill of review may be pursued by a litigant who
received proper personal service of process in the underlying suit. But
this requires him to meet all the elements of proving an equitable bill of
review. Thus, to the extent the trial court denied Harral’s first bill of
review petition because he was properly served with process of the
underlying divorce case, it abused its discretion.
4.

The trial court abused its discretion by denying the
first bill of review petition when it sustained Carmen’s
general demurrer.

Carmen asked the trial court to dismiss Harral’s first bill of review
claiming that he had failed to adequately plead all the elements of a bill
of review in his petition. She did not file special exceptions and she did
not file a motion for summary judgment. She merely argued in her
written response to the bill of review and orally at the hearing that his
entire case and pleading should be dismissed because he failed to plead
a cause of action. However, the proper way for a defendant to urge that a
plaintiff has failed to plead a cause of action is by way of special
exception. McFarland v. Reynolds, 513 S.W.2d 620, 626 (Tex. Civ. App. –
Corpus Christi 1974, no writ). General demurrers shall not be used. Tex.
R. Civ. P. 90. Carmen’s response to Harral’s bill of review was no more
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than a broadside attack on his pleading generally and did not point out
with particularity the defect, omission, obscurity, duplicity, generality or
other insufficiency in Harral’s pleading, as required by Rule 91.
McFarland, 513 S.W.2d at 627. Because her response to his pleading and
her arguments at the hearing were nothing more than a general
demurrer, or a speaking demurrer, which has never been permitted by
the Texas Rules of Civil Procedure, to the extent the trial court granted
it in denying Harral’s bill of review, it abused its discretion.
5.

The trial court abused its discretion by denying the
first bill of review when it transformed the Baker
hearing into a trial on the bill of review’s merits
without notice and due process to Harral.

At the time the trial court denied Harral’s first bill of review
petition, the case was not in a procedural posture to be resolved on the
merits based on Harral’s alleged failure to prove the absence of fault or
negligence on his part. See Maree, 502 S.W.3d at 362-63. To the extent
the trial court denied Harral’s first bill of review petition on this basis, it
violated Harral’s right to due process of law. Id.
The hearing notice for the April 5, 2018 hearing stated that it was
a hearing on a petition for bill of review. At the beginning of that hearing,
Carmen’s attorney argued that the bill of review was filed under the same
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case number as the divorce, and so the court had no jurisdiction to hear
it at all. As explained above, this was not true. Carmen referred to her
response to Harral’s petition and the cases cited therein, which included
Baker. According to the Maree court, this demonstrates the court’s order
setting the hearing gave them notice a Baker preliminary hearing—not
a trial on the merits of the entire bill of review action. Id. at 363.
Despite Harral’s insistence at the hearing that the inquiry was limited to
the question of whether he had raised a prima facie defense, the court
wanted to inquire at the hearing into whether there was any fault or
negligence on Harral’s part, including whether he had been personally
served with the divorce case. It appears the trial court misunderstood
that the pre-trial hearing was limited to that issue.
It is well established that the court cannot dismiss or deny a bill of
review petition based on the petitioner’s failure to prove at a Baker
hearing that judgment was rendered against the petitioner in the
underlying case unmixed with any fault or negligence on the petitioner’s
part. Id. at 365. If Carmen had filed a summary judgment motion, the
trial court could have ruled on that motion before conducting a Baker
hearing. Id. The trial court also had discretion to order a separate trial of
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the bill-of-review elements and could have first noticed and conducted a
trial solely as to whether there was any fault or negligence on Harral’s
part. Id. However, the trial court did not order separate trials or give
Harral notice that any part of the case was being tried on the date of the
hearing. Id. Instead, Harral was given only notice of a Baker hearing.
Due process requires that a party receive “reasonable notice” of
trial. See Peralta v. Heights Med. Ctr. Inc., 485 U.S. 80, 84, 108 S.Ct. 896,
899, 99 L.Ed.2d 75 (1988); Boateng, 171 S.W.3d at 492. The record
affirmatively shows that the trial court ruled on the merits of Harral’s
bill-of-review petition with no notice that the court would hold a trial on
April 5, 2018. Although the record reflects that the parties had notice and
an opportunity to be heard as to a preliminary Baker hearing, the record
does not show that Harral received notice and an opportunity to be heard
as to a trial on the merits of his bill-of-review petition. See Boateng, 171
S.W.3d at 492–93. The trial court erred in denying Harral’s bill-of-review
petition based on his failure to prove at a Baker hearing that judgment
was rendered against him in the underlying case unmixed with any fault
or negligence on his part. See Beck, 771 S.W.2d at 142; Baker, 582 S.W.2d
at 408–09; Boateng, 171 S.W.3d at 492. The trial court erred by
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converting the Baker hearing into a trial on the merits of Harral’s bill-ofreview petition. See Boateng, 171 S.W.3d at 492–93. This conversion
violated Harral’s right to due process of law because he received no notice
that the trial court would convert the Baker hearing into a trial on the
merits of his bill-of-review petition. Maree, 502 S.W.3d at 366.
C.

The trial court erred in dismissing Harral’s second bill-ofreview.
As recited above, the day after the trial court denied his first bill of

review, Harral refiled it in a new cause number, asserting the identical
grounds upon which it was originally sought. Carmen alleged three
grounds for opposing the second bill of review.
1.

Summary of Carmen’s claims.

First, she invoked res judicata, contending that Harral’s “pleading
has already been heard under Cause Number 17-03-34152-MCV” and he
“wishes to rehear and argue the same pleading under a different cause
number after his Petition was denied.” As set out thoroughly above and
elaborated upon below, the trial court’s ruling on the first bill of review
was not a final judgment on the merits, thus res judicata did not attach.
Second, she contended that Harral failed to invoke the court’s
jurisdiction by “properly filing a pleading, which specifically outlines
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what fraud, accident, or wrongful act of the opposing party which [sic]
was unmixed with his own negligence resulted in the opposed judgment.”
As set out above, Carmen neither filed special exceptions, a motion for
summary judgment or a plea to the jurisdiction. She also did not obtain
an order dismissing the first bill of review for want of jurisdiction or one
that dismissed it with prejudice to refiling same. Thus, res judicata did
not attach.
Third, she argued that he also failed to “plead or prove that he
exhausted all available relief” and “did not avail himself of all available
legal remedies.” According to Carmen, Harral’s alleged pleading
deficiencies resulted in the absence of jurisdiction over his bill-of-review
petition. Again, no special exceptions, no summary judgment and no plea
to the jurisdiction was filed and no ruling was granted by the trial court
finding that Harral’s bill of review should be dismissed for want of
jurisdiction, so res judicata is inapplicable.
During the second bill of review the hearing, the court again refused
to focus on whether or not there was prima facia evidence of a meritorious
defense. Instead the court concerned itself only with what transpired
during the prior bill of review hearing. The trial court inquired repeatedly
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as to whether the first bill of review proceeding had been a pretrial
hearing or a hearing on the merits of the bill of review. Carmen informed
the court that in the first bill of review the parties had a “full-blown
hearing in front of Judge Reed.” She claimed it was not only a procedural
hearing because Judge Reed “inquired whether Mr. Roberts had been
personally served or not…” Based on these factors, Carmen attempted to
convince the trial court in the second bill of review proceeding that the
first court had already either 1) held a Baker hearing and denied the bill
of review as a result or 2) held a full trial on the bill of review and Harral
lost; and thus, res judicata barred any further proceeding. The trial court
apparently agreed, but it abused its discretion in dismissing the second
bill of review on the grounds of res judicata.
2.

Carmen did not establish the defense of res judicata.

The party relying on the affirmative defense of res judicata must
prove (1) a prior final determination on the merits by a court of
competent jurisdiction; (2) identity of parties or those in privity with
them; and (3) a second action based on the same claims as were or could
have been raised in the first action. Amstadt v. U.S. Brass Corp., 919
S.W.2d 644, 652 (Tex.1996); see Tex.R. Civ. P. 94 (identifying res judicata
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as an affirmative defense). “The judgment in the first suit precludes a
second action by the parties and their privies on matters actually
litigated and on causes of action or defenses arising out of the same
subject matter that might have been litigated in the first suit.” Gracia v.
RC Cola–7–Up Bottling Co., 667 S.W.2d 517, 519 (Tex.1984). However,
the merits of Harral’s bill of review were never reached in the first bill of
review because none of the reasons asserted for denial of the first bill of
review were substantive. Consequently, the trial court’s dismissal of the
second bill of review—to the extent it relied upon res judicata and/or the
same grounds as the denial of the first bill of review—was an abuse of
discretion.
If the bill of review is denied, the matter is determined in one step—
the order denying the bill of review, whether by dismissal, summary
judgment, or conventional judgment, becomes a final order from which
an appeal may be taken. Alaimo, 551 S.W.3d at 215. The trial court's
order in the instant case does not state why the first petition was denied
or dismissed with or without prejudice. “An order of dismissal of a cause
of action is not an adjudication of the rights of the parties. It merely
places the parties in the position that they were in before the court's
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jurisdiction was invoked just as if the suit had never been brought.” U.
S. Fid. & Guar. Co. v. Beuhler, 597 S.W.2d 523, 525 (Tex. Civ. App.—
Beaumont 1980, no writ).
Where an order does not state that the case is dismissed with
prejudice, it is presumed that the dismissal is without prejudice.
See State v. Lundy, 352 S.W.2d 919 (Tex.Civ.App.—San Antonio 1961,
writ ref'd); Coleman v. Hughes Blanton, Inc., 599 S.W.2d 643, 645
(Tex.Civ.App.—Texarkana 1980, no writ). The trial court should have
found that the order on the first bill of review was a dismissal without
prejudice to the refiling of same in a new cause number. In Interest of
Hughes, 770 S.W.2d 635, 637 (Tex. App.—Houston [1st Dist.] 1989, no
writ).
Although the first bill of review was denied, the trial court never
undertook a Baker analysis of whether Harral both made sufficient
allegations to support all three bill of review elements and made a prima
facia case that he had a meritorious defense to Carmen’s divorce
allegations. In fact, the 13-page record is devoid of any indication that
the trial court considered Harral’s pleadings, prima facie evidence, or
that it reached the proof stage on the other two elements Harral was
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required to prove after showing prima facie evidence of a meritorious
defense. Instead the record clearly reveals that the first bill of review
hearing involved solely technical or procedural issues without any
regard to pleadings or evidence. In other words, the trial court never
reached or ruled on the merits of Harral’s first bill of review petition and
so there was no final judgment on the merits. If there is no final judgment
on the merits in the first bill of review action, the trial court has no
discretion to deny the second bill of review action based on the affirmative
defense of res judicata. Deadrick, 464 S.W.3d at 54. Consequently, the
trial court’s ruling on the first bill of review could not be res judicata to
the filing of his second bill of review.
Conclusion and Prayer
Accordingly, for all of the reasons stated above Edward Harral
Roberts respectfully requests this Court to reverse the trial court’s order
dismissing his Bill of Review, and render a judgment that Harral Roberts’
Bill of Review Petition is granted, vacate the underlying divorce decree,
and remand for a retrial of the divorce proceeding.
Alternatively, Harral Roberts respectfully requests this Court to
reverse the trial court’s order dismissing the bill of review and remand
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this case to the trial court with instructions to proceed with a hearing on
the merits of Harral Roberts’ petition for bill of review, and further
requests that the Court grant him all other relief to which he is justly
entitled.
Respectfully submitted,
Elizabeth Conry Davidson
Attorney at Law
State Bar No. 00793586
conrydavidson@gmail.com
100 N.E. Loop 410, Suite 615
San Antonio, Texas 78216
Telephone: (210) 380-4899
Facsimile: (210) 568-4036

/s/Elizabeth Conry Davidson
By: Elizabeth Conry Davidson
Attorney for Harral Roberts,
Appellant
CERTIFICATE OF COMPLIANCE
I hereby certify this document complies with the word-count
limitations of Tex. R. App. P. 9.4(i)(2)(D) because it contains 9,330 words
(counting all parts of the document required by the rule). The body text
is in 14-point font, and the footnote text is in 12-point font.

/s/Elizabeth Conry Davidson
By: Elizabeth Conry Davidson
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing
instrument was delivered to opposing counsel by the method indicated
below on January 20, 2021 in accordance with the Texas Rules of Civil
Procedure and Texas Rules of Appellate Procedure to:
Jessica L. Lambert via efiling to jlambert@thelambertlawfirm.com
THE LAMBERT LAW FIRM
Trinity Plaza I
750 East Mulberry Avenue, Suite 407
San Antonio, Texas 78212
Attorney for Carmen S. Lopez Roberts, Respondent

/s/Elizabeth Conry Davidson
By: Elizabeth Conry Davidson
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https://propaccess.trueautomation.com/clientdb/Property.aspx?cid=36&p...

Maverick CAD
Property Search Results > 9887 ROBERTS, EDWARD
HARRAL for Year 2012

Tax Year:

2012

Property
Account
Property ID:

9887

Legal Descrip9on: HILLCREST ADDN, BLOCK 14, LOT 30 & 31

Geographic ID:

H3000140003000

Zoning:

Type:

Real

Agent Code:

Address:

360 MEDINA ST
EAGLE PASS, TX 78852

Mapsco:

Neighborhood:

REAL RESIDENTIAL SINGLE FAMILY Map ID:

Neighborhood CD:

A1

R1

Property Use Code:
Property Use Descrip9on:

LocaJon

23

Owner
Name:

ROBERTS, EDWARD HARRAL

Owner ID:

99735

Mailing Address:

360 MEDINA ST.
EAGLE PASS, TX 78852

% Ownership:

100.0000000000%

Exemp9ons:

Values
(+) Improvement Homesite Value:

+

$0

(+) Improvement Non-Homesite Value: +

$19,300

(+) Land Homesite Value:

+

$0

(+) Land Non-Homesite Value:

+

(+) Agricultural Market Valua9on:

+

$0

$0

(+) Timber Market Valua9on:

+

$0

$0

$34,500 Ag / Timber Use Value

-------------------------(=) Market Value:

=

$53,800

(–) Ag or Timber Use Value Reduc9on:

–

$0
--------------------------

(=) Appraised Value:

=

$53,800

(–) HS Cap:

–

$0
--------------------------

(=) Assessed Value:

=

$53,800

Taxing JurisdicJon
Owner:

ROBERTS, EDWARD HARRAL

% Ownership: 100.0000000000%
Total Value:

$53,800
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https://propaccess.trueautomation.com/clientdb/Property.aspx?cid=36&p...

EnJty DescripJon

Tax Rate Appraised Value

Taxable Value EsJmated Tax

CAD

Central Appraisal District 0.000000

$53,800

$53,800

$0.00

CIT

City of Eagle Pass

0.465570

$53,800

$53,800

$250.47

GMC

Maverick County

0.581000

$53,800

$53,800

$312.58

HOS

Hospital

0.070000

$53,800

$53,800

$37.66

SCH

Eagle Pass ISD

1.159290

$53,800

$53,800

$623.70

Total Tax Rate:

2.275860
Taxes w/Current Exemp9ons:

$1,224.41

Taxes w/o Exemp9ons:

$1,224.41

Improvement / Building
Improvement #1: RESIDENTIAL State Code: A1 Living Area: 1224.0 sqj Value: $19,300
Type

Descrip9on

MA

MAIN AREA

Class Exterior
CD
Wall
M3
BV

OP

OPEN PORCH

*

Year SQFT
Built
0
1224.0
120.0

DGF1 DETACHED GARAGE FINISHED, 1 CAR *

0

264.0

Land
# Type DescripJon
1

RS

Acres

SqX

Eﬀ Front Eﬀ Depth Market Value Prod. Value

RES SINGLE FAMILY 0.3960 17250.00 115.00

150.00

$34,500

$0

Roll Value History
Year Improvements Land Market Ag ValuaJon Appraised HS Cap Assessed
2021

N/A

N/A

N/A

N/A

N/A

N/A

2020

$62,400

$55,200

0

117,600

$0

$117,600

2019

$62,400

$55,200

0

117,600

$0

$117,600

2018

$62,400

$55,200

0

117,600

$0

$117,600

2017

$70,010

$55,200

0

125,210

$0

$125,210

2016

$25,000

$55,200

0

80,200

$0

$80,200

2015

$25,000

$44,160

0

69,160

$0

$69,160

2014

$25,000

$34,500

0

59,500

$0

$59,500

2013

$25,000

$34,500

0

59,500

$0

$59,500

2012

$19,300

$34,500

0

53,800

$0

$53,800

Deed History - (Last 3 Deed TransacJons)
# Deed
Date

Type

DescripJon

Grantor

1

9/2/2011 WD-VL WARRANTY DEED WITH VENDORS LIEN URDIALES,
TEODORO, JR
& ETAL

2

9/5/2000 D

DEED

3

6/2/2006 OT

Other

FLORES,
TOMAS H &
ETAL

Grantee
ROBERTS,
EDWARD
HARRAL
URDIALES,
TEODORO, JR
& ETAL

Volume Page Deed
Number
1307

43

167167

1126

482

152123

988

481

139612

Tax Due
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Property Tax Informa9on as of 01/20/2021
Amount Due if Paid on:

Year Taxing
JurisdicJon

Taxable
Value

Base
Tax

Base
Taxes
Paid

Base
Tax Due

Discount /
Penalty &
Interest

Acorney
Fees

Amount
Due

NOTE: Penalty & Interest accrues every month on the unpaid tax and is added to the balance. Anorney fees may also increase your tax liability if not paid by July 1.
If you plan to submit payment on a future date, make sure you enter the date and RECALCULATE to obtain the correct total amount due.

QuesJons Please Call (830) 773-0255
Website version: 1.2.2.33

Database last updated on: 1/19/2021 7:02 PM

© N. Harris Computer Corpora9on
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Tab D

Electronically Filed at
12/12/2017 3:15 PM
Leopoldo Vielma, District Clerk
Maverick County, Texas
By: Monica Gonzalez, Deputy

CAUSE NO. 17-0-'-J4152-MCV

CAR!\'lEN S. LOPf~Z

IN 'l'HE DISTRICT COl.lRT

vs.

293m.,JUDICIALDISTRICT

EDWARD HORR.AL ROBERTS

MAVERICK COUNTY, TEXAS

RESPONDENrs ORIGINALANSWER
TO THE HONORABLli:
.JUDGE OF SAID COlJRT:

NOW COMES. EDWARD HORRAL ROBERTS. hereinafter called R~spondent.
filing thi~ Original Answer to the PluintifT's Petit.ion for Enforcement of Property Divtsion hy
Contemrt. and ,vould ~how unto the Court the following:
PARTY IDENTIFICATION

.INFORMATION

The ht0t three number~of EDWARD HORRAL ROBERT1~Social Security Number nrc

589.

GENERAL DENIAL
1.

Respondent denies each and evt~ry altegati(m of PlaintifT~ Petition for

Enforcement of Pr<)pcrtyDivi~ion hy Cnntempt. a11ddemand~ ~trict proof thereof o~ required by
the T(;xa~Rule~ of Civil Procedure.

upon n final h~uring orthis cau~c1 the Plaintiff take nothing. and that Respondent be awarded
cost~ ()f court attorney's foes. ~mdsuch other and further relief to whic.hthe R.c$pondentmay bG
c;ntitledat hrw or i.ne.quity, whether pied or unpled.

RESPECTFlJLLY SUllMrf'TED~

DE LOS SANTOS LAW Fl.RM, P.LLC
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Electronically Filed at
12/12/2017 3:15 PM
Leopoldo Vielma, District Clerk
Maverick County, Texas
~ Moµ.ip-aGonzalez, Deputy

..1

/ ,,

1;.,,..,.
.,__,..---/

,/

JJJ•·····(~.-··········;/
..
/ _........
LlllS DJn.J)s SANTOS, ~rR.

---.ilJL~·

.C··

4 74 N. Adams St.

Eagle Pagg~
TX 78R52
Tel: (830) 773w8799

Fax:(830)773-8783
ATTORNEY FOR RESPONDHNT

CERTIFICATE OF SERVICE

l HERI!:BYCERTIFY that on Dci.;cmbcr l2. 2017, (l true. nnd correct copy of the above

Chacon, Attornev
., for P¢titioner.

I .lj(S DI~:LOS SANTOS, JR.

/>r/sci/1rt rm:11te~Ch,u:mr
1
The Ltt>~
0/Jk~ f>{Prisdllu J'ucntewCltat:mf
4 26 11.f
tullsm, Street
.li,'a1,tlera.t~-.
Tt:.'ft1,,;;
78852
Tt:I: (830) i58~f)IOI
Frt:,:: (83()) 7.'i8-0/J94
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NO. 17-03-34152-MCV
IN THE MATTER OF
THE MARRIAGE OF

§

EDWARD HORRAL ROBERTS
AND
EDWARD HORRAL ROBERTS

§
§
§

IN THE DISTRICT COURT

§
§
293RD JUDICIAL DISTRICT
MAVERICK COUNTY, TEXAS

PETITIONER'S SECOND AMENDED PETITION FOR BILL OF REVIEW

1.

Discovery in this case is intended to be conducted under level 2 of rule 190 of the

Texas Rules of Civil Procedure.
2.

This suit is brought by Edward Horral Roberts, Petitioner, who is a resident of

Maverick County, Texas. Edward Horral Roberts has not been issued a driver's license. The last
three numbers of Edward Horral Roberts's Social Security number are 589. Respondent is a
resident of Maverick County, Texas, and should be served with citation and a copy of this
pleading at 360 Medina Street, Eagle Pass, Texas 78852.
3.

On August 11, 2017 a divorce was rendered in this Court in Cause No. 17-03-

34152-MCV, styled "In the Matter of the Marriage of Carmen S. Lopez Roberts and Edward
Horral Roberts." A certified copy of the decree is attached as Exhibit A.
4.

Petitioner was prevented by Respondent from asserting rights to a greater share of

the parties' marital estate than that awarded to Petitioner in the decree. Specifically, Mrs. LopezRoberts, reimbursement claim regarding the improvements were not accurate and over-valued.
Mr. Roberts's place of residence is separate property. Mr. Roberts did not receive notice due to
the fact that he works out of town for long periods of time. Mrs. Lopez Roberts had given the
impression both verbally and the acts of reconciliation that the divorce was not going forward.
Moreover, Mr. Roberts relied to Mrs. Lopez Roberts representation to his detriment and did not

Tab F

filed an answer or appear for final hearing. Mr. Robert's was defrauded into believing that the
divorce was not going forward. Mr. Robert's failure to assert the claim was not a result of any
negligence or fault of Petitioner.

5.

Petitioner has no adequate legal remedy now available to avoid the effect of the

decree. Despite the exercise of due diligence, Petitioner did not discover Respondent's fraud
until more than thirty days after rendition of the judgment. The invalidity of the judgment does
not appear on the face of the record.

6.

Petitioner requests that the Court set aside and cancel the decree rendered on June

6, 2017 and order a division of the estate of the parties in a manner that the Court deems just and
right.
7.

Petitioner prays that citation and notice issue as required by law, that a new trial

be granted, and that on final trial the Court order as follows:
Petitioner prays for general relief.
Respectfully submitted,
DE LOS SANTOS LAW FIRM, PLLC
474 N Adams
EAGLE PASS, TX 78852
Tel: (830) 773-8799
Fax: (830) 773-8783

By:---c---~---------Luis De Los Santos, Jr.
State Bar No. 24054449
ldlslaw@gmail.com
Attorney for Petitioner

Tab F

I, Edward Harral Roberts, Petitioner, swear under oath that the facts stated in the above
Original Petition for Bill of Review are true and correct.

Edward Harral Roberts
SIGNED under oath before me on~-

Notary Public, State of Texas
CAR.LOSA.
ROMM
MyNota,yIDt 130788355

Expl,IIAugult
8, 2020

CERTIFICATE OF SERVICE
I certify that a true copy of the above was served on each attorney of record or party in
accordance with the Texas Rules of Civil Procedure on ~;Ch_1_'l_9_,_J.....,O..._l
.......
8.____
_

Luis De Los Santos
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NO. 17-03-34152-MCV
IN THE MATTER OF
THE MARRIAGE OF
EDWARD HORRAL ROBERTS
AND
CARMEN S. LOPEZ ROBERTS

§

IN THE DISTRICT COURT

§
§
§

293RD JUDICIAL DISTRICT

§
§

MAVERICK COUNTY, TEXAS

AFFIDAVIT OF STATEMENT OF FACTS
I, Edward Horral Roberts, declare that I am over the age of 18 and competent to make
this affidavit. The statements stated herein are within my personal knowledge.

On June 6, 2017 a divorce was proved up and judgment was signed on August 11, 2017
in this Court; in Cause No. 17-03-34152-MCV, styled "In the Matter of the Marriage of Carmen
S. Lopez Roberts and Edward Harral Roberts." A certified copy of the decree is attached as
Exhibit A.
Petitioner was prevented by Respondent from asserting rights to a greater share of
the parties' marital estate than that awarded to Petitioner in the decree. Specifically, Mrs. LopezRoberts, reimbursement claim regarding the improvements were not accurate and over-valued.
Mr. Roberts's place of residence is separate property. Mrs. Roberts Lopez at the time of
separation, emptied the bank accounts of Mr. Roberts and took community assets from the house
on a Uhaul truck. Mrs. Roberts Lopez had given the impression both verbally and the acts of
reconciliation that the divorce was not going forward. Moreover, Mr. Roberts relied to Mrs.
Roberts Lopez representation to his detriment. Mr. Roberts was defrauded into believing that the
divorce was not going forward. Mr. Roberts's failure to assert the claim was not a result of any
negligence or fault of Petitioner.

Tab G

Mr. Roberts did not receive notice, from District Clerk's Office on either the Final
Hearing on Merits on June 6th,or the Default Judgment to be on the fore mentioned date.

_,,,.;;;,;;

c~
'l:

SIGNED under oath before me on

_29,2018.

Notary Public, State of Texas

CW.OSA.ROMAN
MyNotary
IDt 130769355

ExJwllAupJlta,2020
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NO. 17-03-34152-MCV
IN THE MATTER OF
THE MARRIAGE OF
CARMEN S. LOPEZ ROBERTS
AND
EDWARD HORRAL ROBERTS

§

IN THE DISTRICT COURT

§
§
§

293RD JUDICIAL DISTRICT

§
§

MAVERICK COUNTY, TEXAS

RESPONSE TO EDWARD HORRAL ROBERT'S BILL OF REVIEW

TO THE HONORABLE JUDGE OF SAID COURT:
NOW COMES, Carmen S. Lopez, Respondent, through her undersigned

attorney, and files this Response to Edward Horral Robert's Petition for Bill of Review
and for good cause thereof would respectfully show unto the Court the following:

I.
PROCEDURAL HISTORY
1.

On or about March 28, 2017, Carmen S. Lopez filed an Original Petition

for Divorce.
2.

On or about April 6, 2017, Edward Horral Roberts was served with the

Original Petition for Divorce by a process server. See Exhibit A.
3.

No Answer was filed by Edward Horral Roberts.

4.

On or about June 6, 2017, Carmen S. Lopez filed a nonmilitary affidavit

and a certificate of last known address. See Exhibits Band C.
6.

On or about June 6, 2017 this Honorable Court heard this case.

7.

On or about August 11, 2017, the Court entered the Final Decree of

Divorce. See Exhibit D.
8.

On or about October 24, 2017, Carmen S. Lopez filed a Petition for

Enforcement of Property Division by Contempt. See Exhibit E.
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9.

On or about December 8, 2017, Edward Horral Roberts was served with

the Petition for Enforcement of Property Division by Contempt by a process server. See
Exhibit F.

10.

On or about December 13, 2017 Movant filed his Motion for Bill of

Review in this cause. See Exhibit G.

II.
APPLICABLE LAW

Pursuant to Texas Rules of Civil Procedure, Rule 329b(f), a Bill of Review is a
pleading seeking to set aside a judgment that is no longer appealable or subject to a
motion for new trial. See Frost National Bankv. Fernandez, 315 S.W.3d 494, 504 (Tex.
2010). See also, In the Interest of J.J., 394 S.W.3d 76 (Tex. App.- El Paso, 2012). For a
Petition for Bill of Review to establish jurisdiction in a court, the petition must allege
"factually and with particularity" that the judgment was the "result of fraud, accident or
wrongful

act of the opposite party or official mistake unmixed with his own

negligence." See Baker v. Goldsmith, 582 S.W.2d 404 (Tex. 1979) and cited authorities.
Failure to do so leaves the court with no jurisdiction. Relief by way of a petition for bill
of review is only available if a party has exercised due diligence in pursuing all adequate
legal remedies against a former judgment and, through no fault of its own, has been

prevented from making a meritorious claim or defense by the fraud, accident or
wrongful act of the opposing party. If legal remedies were available but ignored,
relief by equitable bill of review is unavailable." Wembley Inv. Co. v. Herrera, 11

S.W.3d 924, 1999 Tex. Lexis 121 (Tex. 1999) also noted by State v. 1985 Chevrolet
Pickup Truck, 778 S.W.2d 463 (Tex. 1989).

III.
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Movant, Edward Horral Roberts has alleged "petitioner was prevented by
Respondent from asserting rights to a greater share of the parties' marital estate than that
awarded to Petitioner in the decree. Specifically petitioner, Edward Horral Roberts did
not receive notice due to the fact that he works out of town for long periods of time."
Movant, Edward Harral Roberts has failed to invoke the jurisdiction of the Court
by properly filing a pleading, which specifically outlines what fraud, accident, or
wrongful act of the opposing party which was unmixed with his own negligence
resulted in the opposed judgment. Moreover, Movant Edward Harral Roberts failed to

plead or prove that he exhausted all available relief.
Movant, Edward Harral Roberts did not avail himself of all available legal
remedies. Consequently, this Court has no jurisdiction. Moreover, the motion filed in this
cause of action is ineffective and does not specify with particularity the grounds for such
motion that warrant any pretrial consideration by the Court.
CONCLUSION
Given the frivolous motion filed in this action, unsupported by law or fact the
Motion for Bill of Review should be summarily dismissed.
WHEREFORE, PREMISES CONSIDERED, Respondent Carmen Lopez Roberts
prays this Court grant the relief requested by Respondent, award reasonable and
necessary attorney fees for the necessity of hiring an attorney and responding to a
frivolous pleading and for such other and further relief to which Respondent may be
justly entitled, at law or in equity.
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